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CONTRIBUTORY NEGLIGENCE. 


HE opinions in the earliest cases upon contributory negli- 
gence, Butterfield v. Forrester,! and its little known prede- 
cessors, Conden v. Fentham ? and Clay v. Wood,? offer no indication 
that the court is aware that any new doctrine is being announced. 
That a plaintiff who by his own misconduct in conjunction with 
that of the defendant has brought harm upon himself, cannot: re- 
cover damages, is stated as a well-settled rule. There is, therefore, 
no discussion of general principles, no logical argument applying 
such principles to the particular facts and showing that they neces- 
sitate the result reached by the court. All attempts to ascertain 
upon what legal principle the defense of contributory negligence is 
based, are therefore efforts er post facto, to explain and account for 
a result already reached apparently unconsciously. The ready ac- 
ceptance by the profession of the decision as conclusive, the entire 
absence of any attempt by counsel to attack it, seems clearly to 
negative the idea that it was an innovation, an anomalous rule ap- 
plicable only to its own circumstances, — justifiable only by its con- 
venience and utility. Had it not been the exhibition under the 
peculiar circumstances of some well-settled, universally recognized 
and accepted general legal conception, there can be no doubt that 
its introduction would have been sharply contested, instead of hardly 
causing a ripple in the placid surface of professional thought. 
Setting aside, therefore, the suggestion that the defense of con- 
tributory negligence is a pure anomaly justified by its utility under 
the peculiar facts under which it arises, it is necessary to examine 


1 11 East 60 (1809), 2 2 Esp. 685 (1798). 8 5 Esp. 44 (1803). 
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carefully the theories upon which it has been from time to time 
attempted to explain the defense, to see whether any of them in 
reality offers a satisfactory explanation, and if not, whether there is 
in fact any fundamental principle of legal thought to which it can 
be ascribed. 

Three theories are commonly advanced as to the basis of the 
defense of contributory negligence. It is maintained that it de- 
pends on the application to the particular facts of the rule govern- 
ing (1) proximity of legal causation ; (2) indemnity or contribution 
between joint tortfeasors; or (3) voluntary assumption of risk as 
expressed in the maxim volenti non fit injuria. 

Taking first the theory that the plaintiff's wrongful assisting act 
breaks the chain of proximate causation between his own harm and 
the defendant’s misconduct,! it is necessary to ascertain if possible 
what proximity of legal causation is, and what part it plays in legal 
liability. 

It would be obviously opposed to any possible conception of 
justice that any one should be required to answer for a harm unless 
he had actually caused it. It is therefore always a vital prerequisite 
to recovery to establish that the plaintiff's harm was caused by the 
defendant’s alleged misconduct. As to what is to be regarded as 
the cause of any given result admits of much difference of opinion. 
It is possible to regard as a cause any causa sine gua non, with- 
out which the result would not have happened, including every 
antecedent to the most remote, or, again, only to consider that a 
cause which operates directly to produce the result. Or the true 
conception may well be taken to lie between these two extremes. 

Legal proximity of causation may be defined as that conception 
of cause and effect which has been adopted. by the courts as the 
test by which to ascertain whether a particular harm is to be as- 
cribed to a particular act or omission as its consequence as a pre- 
requisite to the imposition of legal responsibility therefor. This 
conception has from time to time varied. The primitive concep- 


1 This is the explanation usually given by text-writers. Webb’s Pollock, Torts, 573; 
Wharton, Negligence, 2 ed., § 132-133; Whittaker’s Smith, Negligence, 373; Thomp- 
son, Negligence, 1156; Beach, Contributory Negligence, 10-11 e¢ fassim;. Bishop, 
Non-Contract Law, § 463, n. 2. And see Bowen, L. J., in Thomas v. Quartermaine, 
18 Q. B. D. 685, 697. “It [contributory negligence] rests on the view that though the 
defendant had in fact been negligent, yet the plaintiff by his own carelessness severed 
the causal connection between the defendant’s negligence and the accident which has 
occurred — and that the defendant’s negligence accordingly is not the true proximate 

_Sause of the injury.” 
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tion of a sufficient legal cause was a causa sine qua non. When 
this idea was abandoned, the rebound carried judicial opinion to 
the opposite extreme, that no one should be answerable beyond 
(1) the direct result of his misconduct, his trespass, his semi- 
criminal de/ict, or (2) those indirect results actually intended. 

As society became more highly organized, civilization more com- 
plex, it was evident that to prohibit violence and acts intended to 
be harmful was not enough; some further protection was required. 
Similarly, the citizen injured found little real compensation in the 
good intentions of him who had without violence and unintention- 
ally brought harm upon him. - It was necessary to add something 
to this test of wrongfulness, to this narrow field of liability, so 
as to enforce a decent social decorum, and to give compensation 
more really proportionate to the harm sustained by one whose 
rights were without violence, or unintentionally invaded without fault 
of his own. ~It thus came to be said that “every man must be 
presumed to intend the natural and probable consequences of his 
act.” Here the judges appeared to be merely laying down a rule 
of purely procedural law, dealing with the effect which might be 
given to evidence, — a matter manifestly within their powers, and 
part of their function as presiding officers of a court of justice. 
Yet in so doing, as in so many other similar cases, without the 
appearance of judicial legislation, without incurring the stigma 
attached to law reformers, they substantially changed the whole 
conception of legally wrongful conduct, and immensely enlarged 
the limits of legal responsibility for admitted injuries. The pre- 
sumption, by precluding inquiry into what was actually intended 
when the result was natural and probable, established between the 
two things a forced equivalence in legal effect. The whole con- 
ception of legal causation was enlarged, and an actor became as 
fully liable for the natural and probable consequences of his act, 
though unintended, as before he had been when the result had 
been foreseen and designed.” 

In defining the test by which this new social duty is to be as- 
certained, this enlarged measure of responsibility applied, the ten- 
dency of modern judicial opinion is overwhelmingly toward a full 


1 2 Pollock and Maitland, History of the Common Law, 469-471. 

2 But while a new conception was added, the old remained and still remains. No 
question of natural or probable causation arises where the actor actually intended the 
specific harm suffered, —for that he is now answerable, as he always was punishable, 
though to others it would appear both an unlikely and abnormal result. 
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recognition of the popular conception of what is natural or prob- 
able as the standard to be adopted. The question, usually one for 
the jury, is to be solved by them in accordance with what men like 
themselves would actually foresee as likely to result from the 
conduct in question, or, after the event, is seen to be in accord- 
ance with common experience, such as theirs, of the known and 
actual course of nature. It is the actual foresight of the average 
man, in view of the circumstances which he knows or should 
know, of the real probability of injury to others, picturing the 
future course of events, the real conditions which will probably be 
created, the effect of the known habits of human beings and of the 
ordinary operation of usual natural forces under such conditions, as 
affecting the injurious tendency of his acts. This is what deter- 
mines the wrongfulness of the act so far as it depends solely on 
proximity of causation. So, if the wrongfulness of the act be ad- 
mitted, it is the actual course of nature depending on the orderly 
operation of known natural forces, including again the customary 
habits of mankind under given circumstances, by which proximity 
of the harm to such wrong is ascertained. 

The proximity between the act done and the harm sustained is, 
however, only one step to the determination of the final question 
of legal liability! This depends also on many other principles of 
limitation of legal liability, entirely distinct, in no way depending 
on causal connection, having their bases in some cases in the 
historical development of the law, in others in principles of policy, 
in conservative instinct at times retarding the growth of advanced 
legal conceptions, or in deep-rooted fundamental principles of 
justice as conceived and developed in the common law of 
England. 

There was prevalent in the early part of the nineteenth century, 
just at the time when the earliest cases of contributory negligence 
were decided, a principle of limitation of liability, purely legal, the 
creature of judicial rather than popular conception of justice, stop- 
ping recovery short of either the probable or natural result of the act 
complained of. This rule or principle, now practically obsolete, 


1 Mr. Beven in his admirable treatise on Negligence very properly treats proximate 
causation as only one of the factors in ascertaining legal responsibility, a factor, it is 
true, unique in that it is for the jury, a question to be determined by laymen according 
to their experience of actual affairs. 

2 The decided though perhaps not unanimous tendency of modern authority is to 
make the liability of the original actor depend not upon the negligence or even inten- 
tional wrongfulness of the subsequent act of a third party, which is the final decisive 
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was thus stated by Lord Ellenborough! in the leading case of 
Vicars v, Wilcocks.? “Special damage” — the case was one of 
slander —“‘ must be the legal and natural consequence of the 
words spoken. Here it was an illegal consequence, a mere wrong- 
ful act of the master” (who discharged the plaintiff in consequence 
of what the defendant had said). ‘His Lordship asked whether 
any case could be mentioned of an action of this sort, sustained 
by proof only of an injury sustained by the tortious act of a third 
person.” 

It is highly doubtful if this limitation has any real relation to 
proximity of causation. To consider the last acting efficient cause, 
the final decisive impulse, as the sole responsible cause would 
merely be to change the judicial conception of causal connection 
sufficient to create prima facie liability. Since, however, the 


cause of the plaintiff's harm, and so upon the legal culpability of such act, but rather 
upon this, — whether or not, in view of the surrounding circumstances, and the condi- 
tions which the defendant’s conduct may be expected to create, the third party’s subse- 
quent action was normal, and so, expectable. Burrows v. March Gas Co,, L. R. 7 
Exch. 96; Clark v. Chambers, 3 Q. B. D. 327; Englehart v. Farrant, [1897] 1 Q. B. 
240; McDowell v. R. R., [1903] 2 K. B. 331; Lane w Atlantic Iron Works, 111 
Mass. 136. See also Snyder v. R. R., 85 Pac. 686 (Col.), where the rule in Lane z. 
Iron Works is approved, but the intervening act is held to be one which under the 
circumstances was abnormal and unforeseeable. It is true that if the intervening act be 
intentional the defendant is usually not liable. There is normally no reason to antici- 
pate wilful wrongdoing of others, but this only bears on the question as to whether 
the act is expectable or not. In exceptional situations even wilfully wrongful acts 
of others are normal and expectable. Harrison v. Berkley, 1 Strob. (S.C.) 525; 
Kennedy vz. R. R., 32 Pa. Super. Ct. 623 (a passenger injured by riotous students assem- 
bled to greet a returning football team). Compare Snyder v. R. R., supra. And see 
Cobb v. R. R., [1895] A. C. 419, and Pounder v. R. R., [1892] 1 Q. B. 385. The 
liability of a negligent defendant is carried to a great length in the recent case of 
De LaBere v. Pearson, [1907] 1 K. B. 483, where a newspaper proprietor is held 
liable to a subscriber whose money had been stolen by a broker, an undischarged 
bankrupt, to whom it had been entrusted by the subscriber for investment on the 
recommendation of the finaneial editor, who had taken no pains to ascertain the true 
character of the broker, of which, however, he did not actually know. While this is 
the tendency of modern cases, the rule of Vicars v. Wilcocks, 8 East 1, still occa- 
sionally crops up as a refuge to a court wishing in a hard case to relieve some unfortu- 
nate rather than morally wrongful delinque.t from the extreme burden of full 
liability for all the actually proximate results. 

1 The same judge who decided Clay v. Wood (1803) and Butterfield v. Forrester 
(1809). 

2 8 East 1 (1806), 

8 Lewis for plaintiff states the modern view. “It was not less a consequence of 
[the slander] because the act so induced was wrongful on the part of the master.” He 
said he could find no case where such a construction was laid down. It is to be noted 
that Lord Ellenborough in his opinion cites none, and that the practice at Nisi Prius 
was understood to be otherwise. 
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last actor, the author of the final decisive act, is regarded as the 
sole center of legal responsibility only when such act is legally a 
wrong, it is evident that it is not with the causal relation alone 
that one is dealing, but with the causal relation plus some restric- 
tive principle or policy of remedial law, which, where the injured 
party has recourse against the last wrongdoer, considers him suf- 
ficiently protected, and relieves the antecedent: wrongdoer of an 
onerous and superfluous burden. 

Mr. Beven is therefore probably right in treating this as a sepa- 
rate limitation of legal liability quite distinct from proximity of 
causation. However, courts and text-writers less discerning than 
Mr. Beven, seeing in the rule of Vicars v. Wilcocks an apparent 
kinship to proximity of causation in that it dealt with the liability 
for the effect of acts as depending on the legal character of an 
essential link in the chain of actual causation, treated it not as 
a separate principle of law stopping liability at a point short of the 
limits of actual proximity, but as an auxiliary rule enforcing, where 
there are successive acts of misconduct, an arbitrary legal concep- 
tion of proximity, making the last act the sole legal cause. 

The disability of the plaintiff, whose negligence was the final 
decisive cause of his harm, to recover, is but an obvious application | 
of the rule in Vicars v. Wilcocks to the facts of the case. Similarly 
the so-called Doctrine of the Last Clear Chance, whereby a 
defendant whose negligent act was the final decisive cause of the 
accident was liable to the plaintiff even though the latter had 
at an earlier stage been guilty of some default placing him within 
the reach of the effects of the defendant’s act, is also a necessary 
result of that rule applied to such facts,! and not, as it appears 
today, an anomalous exception? based on the hardship which 
would result from the rigorous and logical application of the 
general principles of contributory negligence. In Davies v. Mann,’ 
cited as the earliest case of this sort, the only novelty is the exten- 


1 See the charge of Erskine, J., and the language of Parke, B., commenting thereon 
in Davies v. Mann, 10 M. & W. 546 (1842). Curiously enough, the present attitude of 
judicial opinion, which has practically repudiated the rule of Vicars v. Wilcocks, is very 
largely due to the opinion of this same judge, then Lord Wesleydale, nineteen years later 
in Lynch v. Knight, 9 H. L. Cas. 577. 

2 See Putnam, J., in Dredge No. 1, 134 Fed. 161, arguing that since in admiralty 
cases the damages were divided, the last clear chance doctrine (a mere merciful 
anomaly), not being needed, did not apply. But see Cayzer v. Carron Co., 9 App. 
Cas. 873. 

8 10 M. & W. 546. 
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sion to successive acts of mere omissive negligence of principles 
applied in Clay v. Wood! to successive conscious and intended 
misconducts.” 

But where the misconducts were not successive but simulta- 
neous, the rule of Vicars v. Wilcocks, the principle limiting legal 
liability to the last wrongdoer, had no application. There must be, 
to use Mr. Brown’s phrase, a last legally responsible wrongful agent 
before there is a sole center of liability. If the acts were simulta- 
neous, the influence of the early semi-criminal aspect of tort which 
punished a trespasser for his wrong, was still strong enough to hold 
each wrongdoer, as the criminal law does, responsible z# soltdo. 
The injured party might, at his election, collect from either of the 
independent wrongdoers whose acts together, judged by the 
popular view of proximity, had caused his harm, the full loss sus- 
tained, and it was no defense, not even a mitigation of damages, 
that others beside himself had in part caused the loss; not even 
that but for such other’s conduct his act might or would probably 
have been harmless. Yet when the case of a plaintiff guilty of neg- 
ligence contemporaneous with that of the defendant came up for 
decision in Vennall v. Garner,? and in Pluckwell v. Wilson,‘ it was 
held that the plaintiff could not recover for harm caused in part 
by each, Bayley, B., saying in the first case, “If the mischief be 
the combined negligence of both, they must remain in statu quo, 
and neither can recover against the other”; and Alderson, B., a 
most accurate judge, charged the jury in the second, that, “If the 
plaintiff's negligence in any way concurred in producing the injury, 
the defendant is entitled to the verdict.” 

In fact, taking legal cause to include, as in effect it did at that 
time, the modification that an antecedent misconduct affording an 
opportunity for a later default to work mischief was not the legal 
cause thereof, the rule might be stated thus: If the plaintiff’s act 
was any part of the legal cause of his harm, he can have no legal 
redress against a defendant whose misconduct was also part of the 
legal cause of the harm. No existing conception of legal even as 


1 5 Esp. 444. 
2 Where the two negligent acts are successive, Mr. Beven’s statement that “Con- 
tributory negligence is but a case of negligence not dependent on any different rule of 
law, but presupposing the limitation of the general question of negligence to an inquiry 
as to which of two persons its final impulsion should be imputed,” is a substantially 
accurate statement of the law as it existed when the earlier cases were decided. 
1 Beven, Principles of the Law of Negligence, 2 ed., 176. 
8 3 Tyrw. 85. #5C.& P. 375. 
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distinguished from actual causation was adequate for this situa- 
tion, Evidently some further fundamental restrictive principle 
bars recovery. 

Does this then existing conception admit of a modification which 
without utterly destroying the fundamental ideas underlying it will 
account for the result? Does the added element of the plaintiff’s 
authorship of one of the concurrent negligent causes render his 


‘ harm remote in any sense cognate to that recognized by the exist+ 


ing conception of legal causation? So far legal causation has dealt 
with the relation of act to result as cause to effect. The modifica- 
tion in Vicars v. Wilcocks added to a consideration of the actual 
sequence of events a scrutiny of the legality or illegality of the 
various steps therein, but even so modified? the rule deals with 
the various links in the chain of causation as between a harm as 
a physical consequence and the act which is alleged to cause it as 
an act, and is applied impartially to ascertain in all cases whether 
a sufficient causal relation exists to render the actor liable for the 
harm suffered. The change now proposed is not a modification, 
as this is, of the primary conception of proximate causation; it is, 
on the contrary; an entirely new and antagonistic idea. Ad- 
mittedly it does not afford a test whereby in all cases the question 
of the defendant’s liability, in so far as it depends on the proximity 
of causation between his act and the plaintiff's harm, is to be 
determined. On the contrary, it applies only in particular cases 
and between parties litigant to destroy a chain of causation suffi- 
cient to render the defendants prima facie liable, and it regards 
an act, already seen to be a sufficient link in the chain of legal 
causation, as a break therein, not because any new fact has altered 
its actual position in the sequence of events, not even because 
of some newly discovered legal characteristic, but simply because 
the person legally responsible therefor is seeking compensation for 
the harm it has aided in bringing on him. This is not a modifica- 
tion of the original conception of legal proximity; it is an entirely 
new and antagonistic principle. The one deals with the relation 
of fact to fact as facts, the other concerns itself with the merits 
and demerits of the authors thereof as parties litigant. Since 
the facts and the connection between them remain the same by 
whomsoever they are done, and since these facts are already seen 
to be legally cause and effect, it is impossible to say they are no 


1 Granting that the modification has any real connection with causation, which is 
more than doubtful, see amie, p. 238. 
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longer so connected because the same party who sues is legally 
the author of one of those assisting acts already seen to be suf- 
ficient links in the chain of causation,—at most one can say 
merely that they are deemed or presumed to break the chain 
of causation. But, as in all cases when a presumption demands 
that two things shall be considered the same, which reason tells 
us may well be quite different, we are driven back to the final 
inquiry — what rule of remedial law— what principle of public 
policy or what fundamental conception of justice common to all 
jurisprudence or peculiar to our common law requires the arbitrary 
legal equivalence between two things not in their nature neces- 
sarily similar, or even, as in this case, fundamentally opposite to 
one another?! 

No conception of legal cause which has ever been applied to 
ascertain legal liability in general will account for the doctrine of 
contributory negligence in all of its phases. While the rule in 
Vicars v. Wilcocks might account for it where the negligences are 
successive, it has no application where they are concurrent. The 
modern view that legal causation depends on what is actually prob- 
able and natural, and that the mere wrongfulness of an existing act 
is per se immaterial, leaves even the case of successive negligences 
without support in the now existing principles of legal proximity 


of cause and effect. To ascribe the defense of contributory negli- 
gence to a principle which never fully accounted for it, and which 
now fails to account for it at all, only serves to cloud the subject 
of legal causation, already replete with difficulties, by introducing 
a new and alien conception, without aiding in ascertaining the final 


1 Of course it is possible to account for the defense of contributory negligence, or 
rather to conceal the fact that there is anything to account for, by using the term legal 
causation in a sense which it is capable of bearing without any palpable distortion of 
language, as indicating those results for which the originator of the alleged cause is 
responsible legally, —the argument in favor of such a reasoning has some apparent 
force. How can it be said that any result is the legal consequence of an act which the 
law deems so far removed, whether by reason of its lack of actual proximity or because 
of any principle limiting legal liability for actually proximate results, that it refuses to 
recognize it as a basis of legal claim or redress against the author of the alleged cause ? 
Obviously, however, this is merely to state in terms of apparent causation the limits 
of legal liability. It does not in any way explain why liability is so limited. It is 
possible in this way to state the whole of the substantive law in terms of causation, as 
Professor Greenleaf in his second volume of his work on Evidence stated it in terms of 
evidence. One could as well account for the inability of an alien enemy to recover for 
a harm specifically intended, and directly caused, by saying that the act was not the 
legal cause of his injury, or say that a judge’s abuse of his judicial power in maliciously 
committing an attorney did not legally cause his resulting imprisonment. 
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basis upon which rests the inability of a plaintiff, whose harm has 
been caused in part by his own misconduct, to recover from his 
fellow delinquent. 

Clearly the defense of contributory negligence cannot be ascribed 
to the rule which denies contribution or indemnity between joint 
tortfeasors. Contribution and indemnity are concerned with joint 
wrongdoers: first, those who associate themselves to do the par- 
ticular wrongful act, or from some prior association are as a group 
under some joint liability; 1 second, those who are by reason of 
some rule of remedial legal policy held jointly liable for the con- 
duct of the actual wrongdoer, or the condition of the injurious 
thing ;? ¢hzrd, those who are under successive duties in regard to 
the same dangerous condition;*® or, fourth, where the plaintiff 
relying on the defendant’s apparent right to deal with property 
so acts by his authority as to incum liability to the true owner.* 
It has never been applied to cases of concurrent but independent 
wrongs to the combined effect of which the harm is due and 
where the only point of contact is in the combination of their effect 
in bringing about the final catastrophe.® 

Even in their application to these widely different fields the 
development of the two principles has been entirely separate; the 
limitations and exceptions to them not merely distinct and different, 
but often the very opposite to one another. 

1. Contribution, though refused between persons actually them- 
selves the wrongdoers, is allowed where they are not personally 


1 Peck v, Ellis, 1 Johns. Ch. (N. Y.) 131; Nickerson v. Wheeler, 118 Mass. 295 

(a failure to file certificate, a duty placed on directors as a group). 

2 Two partners owning a stagecoach — one was sued by a passenger injured by neg- 
ligence of a driver — having paid judgment, he was held entitled to contribution from 
his partner. Worley v. Batte, 2 C. & P. 417; Horbach v. Elder, 18 Pa. St. 33; 
Bailey v. Bussing, 28 Conn. 455; Clarion Co. v. Armstrong Co., 66 Pa. St. 218 (bridge 
reparable by two counties). 

8 See Washington Gas Light Co. v. Dist. of Columbia, 161 U. S. 316, and cases 
cited therein. The most usual case of this sort is where a city is forced to pay damages 
for injuries caused by a defect in the highway created by a lot-owner. 

4 See similar principle, Sheffield v. Barclay, [1905] A. C. 392. 

5 Save in the case of Nashua Iron Co. v. Worcester R. R., 62 N. H. 159, wherein 
the rule of last clear chance was applied to give indemnity against the last responsible 
actor in favor of the antecedent wrongdoer. While the case contains a very valuable 
: discussion of the application of the rule of last clear chance, it would seem to be a 
; sheer anomaly in regard to its ruling as to the right to indemnity. All the cases which 
; it cites for the broad rule that indemnity is allowed save where the party seeking re- 
dress was a conscious wrongdoer, fall within far narrower exceptions to the rule denying 
indemnity between joint tortfeasors. 
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delinquent but are both liable for the acts of the actual wrongdoer 
by virtue of some relation in which they stand to him. Indemnity 
is given to the person morally innocent but legally liable, as against 
the actual wrongdoer whose misconduct has brought the liability 
upon him. On the other hand, a plaintiff is as much barred by his 
servant’s negligence as his own, though the defendant is personally 
in fault. So, while the rules of contribution and indemnity regard 
as vital the difference between actual wrong and legal liability, con- 
tributory negligence regards them as immaterial. xf 

2. In ascertaining the right to indemnity the law distinguishes 
between primary and secondary duties, between active misconduct 
and mere omission of duties of protection, between the creator of 
the dangerous condition, and him who should have protected the 
injured party from it. In contributory negligence the plaintiff is as 
completely barred from recovery where he has failed to take self- 
protective measures against a danger created by the defendant, as 
where he has himself created the danger and the defendant has 
failed to protect him therefrom. In fact, the last clear chance 
doctrine enforces the very opposite idea. It is the sequence in 
time of the successive negligences which is vital. He whose 
negligence is the final decisive cause of the harm must answer for 
it; while in regard to the right to indemnity, the actor, the crea- 
tor, is liable over to him whose neglect of his positive duty is the 
final efficient cause, who had the last clear chance, if he had done 
what he was legally bound to do, to avert the harm.! 

It seems equally undoubted that the defense of contributory 
negligence is not a mere variation nor an application to the specific 
facts of the rule that one who voluntarily encounters a known risk 
can blame no one but himself for the ensuing harm. In the earlier 
cases there was little, if any, attempt made to distinguish between 
voluntary assumption of risk and contributory negligence. Whether 


1 See Union Stock Yards Co. v. C., B. & A. R. R., 196 U.S. 217. The case of 
Nashua Iron Works v. R. R., 62 N. H. 159, must be regarded as anomalous. Even if 
the broad principle there laid down, that indemnity is to be allowed whenever the 
wrongs are not consciously or wilfully done, is admitted, this only marks the more 
strongly the essential dissimilarity to contributory negligence — when, of course, no such 
distinction is drawn —nor is any case cited to show that not merely contribution, but 
full indemnity is to be enforced, as between joint tortfeasors technically guilty though 
morally innocent, against the last responsible agent. In Palmer v. Wick, etc., S. S. 
Co., [1894] A. C. 318, there is an intimation that the Law Lords wished that the Eng- 
lish law recognized, as the Scotch law does, a right to contribution for “ guasi delicts,” 
but even there tht recovery was expressly based on the fact that the original judgment 
which plaintiff paid was a joint judgment against both him and the defendant. 
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the risk, though perceived, was voluntarily encountered, whether it 
was, though not seen, obvious if the plaintiff had used his senses, 
or capable of being discovered had he been properly on the alert, 
or whether he had, after knowledge of his danger, failed to exercise 
that care which even then would have sufficed to avert the harm, 
he was equally barred. It mattered little whether his conduct was 
regarded as an assumption of risk or as contributory negligence.! 
Nevertheless there arose from time to time cases where the two had 
to be distinguished, because, while contributory negligence was no 
bar, the voluntary assumption of a known risk did prevent recovery. 
Early cases are therefore not entirely wanting which recognize 
the inherent difference between the two.? 

Of late years, however, there has come into existence a constantly 
increasing class of cases where, for various reasons, a risk perfectly 
recognized is held not to be assumed by one placing himself within 
reach of it, but where none the less he may be barred if he is guilty 
of contributory negligence.2 The distinction between voluntary 


1 This same confusion of thought still persists in many classes of cases. Many 
conscious intentional acts obviously exposing the actor to perfectly recognizable risks 
are still constantly spoken of as acts of contributory negligence. There is, however, a 
growing tendency to more accurate classification. See Burns v. R. R., 183 Mass. 96 ; 
McDonough v. R. R., 191 Mass.-509; Harding v. R. R., 217 Pa. St. 69, where the 
act of standing on the platform of a trolley car is treated as an exposure to a known 
danger incident to the position; the only open question being as to whether or not 
the exposure was voluntary and the injury the result of a risk which should have been 
recognized as inherent in the position assumed. See Smith, J., in Thane v. Traction 
Co., 8 Pa. Super. Ct. 451. 

2 See Lynch v. McNally, 73 N. Y. 349, and Mullen v. McKesson, 73 N. Y. 195, 
where it was held that while the defendant, who had kept on his premises animals 
known to be vicious, was not relieved of liability by contributory negligence of the 
victim in failing to take care to avoid such animals, he was relieved if the plaintiff with 
full knowledge of the dangerous nature of the animal deliberately put himself within 
reach of it. Compare the decision of Paulus, Sent. Rec. 1, 15, § 3, “ed, gui srritatu suo 
feram bestiam vel quamcumque aliam quadrupedem in se proritaverit, eague damnum 
dederit neque in ejus dominum neque in custodem, actio datur.” In this respect the civil 
and common law seem to be at one. 

8 Of these by far the most important are those dealing with relations of employer 
and workman. Many statutes have been passed, and more will undoubtedly be en- 
acted, requiring of the employer either care in the preparation of a safe plant in gen- 
eral, or some particular specific protective precaution. In some of these it is expressly 
provided that knowledge of the breach of such statutory requirements and a continu- 
ance in their employment thereafter shall not bar recovery. Schlemmer v. R. R., 205 
U. S.1; N. Y. Employers’ Liability Act of 1902. In others the same result has been 
reached by judicial construction. Smith v. Baker, [1891] A. C. 321; Narramorev. R. R., 
96 Fed. 298. There are also some cases where, while contributory negligence is no 
bar, voluntary assumption of risk defeats recovery. See Mullen v. McKesson, supra. 
It is by no means certain that this is not so of the Employers’ Liability Act, applicable 
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assumption of risk and contributory negligence has thus become 
of immense practical importance, and it is essential to fix with 
precision the exact boundary between the closely adjacent fields 
which they occupy. 

One suggested line of demarcation may be at once dismissed. 
The weight of reason and of authority is against the view that vol- 
untary assumption of risk is confined to relations created by con- 
tract, and arises out of an implied term of the contract creating 
the relation.! It is, on the contrary, an incident inevitably attached 
by law to all relations and associations, contractual or otherwise, 
which are voluntary upon both sides. The plaintiff's actual con- 
sent to run the risk is immaterial; having no right save that 
derived from the defendant’s consent to enter into relation or 
association with him or his property, he cannot complain because 
the defendant makes that association dangerous. He may either 
take it as he finds it or leave it, but if of his own free choice he 
chooses to enter into association with the defendant, he must 
perforce accept the risks obviously inherent therein, no matter 
how strongly he protests against them, or how emphatically he 
expresses his unwillingness to run them. 

The differences between voluntary assumption of risk and con- 
tributory negligence are many and fundamental. 

1. Voluntary assumption of risks negatives the idea of even prima 
facie liability. If the plaintiff has no legal right to place himself in 
juxtaposition? with the defendant, his premises or business, if 
his association therewith is entirely dependent upon the latter's 
consent, the defendant owes him no duty in regard to the con- 
dition of his premises or plant or the system which he chooses to 
adopt in the conduct of his business, save that the actual shall con- 
form to the apparent conditions. If the danger be apparent, there 
is no further duty; if it be not apparent, then notice of it must be 
given. 


to carriers engaged in interstate commerce, passed by Congress, June 11, 1906. See 
20 HARV. L. REV. 94, n. 3. While this act has been recently declared unconstitu- 
tional, Howard v. Ill. Cent. R. R., and Brooks v. So. Pac. R. R., U. S. Sup. Ct., Jan. 6, 
1908, there seems no doubt that some similar act will sooner or later be passed ina 
form designed to meet the objections of the court — in fact such a measure has already 
been introduced by Senator Knox. 

1 See Bowen, L. J., in Thomas v. Quartermaine, 18 Q. B. D. 685, 698, and 
Knowlton, J., in O’Maley v. South Boston, etc., Co., 158 Mass. 135, 136. See contra, 
St. Louis Cordage Co. v. Miller, 126 Fed. 495, and Stonington Co. v. Mann, 219 II. 
242. 

2 Henn Collins, then M. R., in Burr v. Adelphi Theatre Co., [1902] 1 K. B. 544. 
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2. The plaintiff must voluntarily, consciously, and deliberately 
elect to encounter a known risk. No risk can be said to be as- 
sumed until the plaintiff has knowledge of the danger and elects to 
enter into the association subjecting him to it, or, having an op- 
portunity to discontinue an association in which some new danger 
is discovered, chooses not to do so.! 

3. The plaintiff's inability to recover where the danger being 
known is voluntarily encountered is not based upon any thought 
that in so doing he has acted improperly, or has fallen away from 
the normal standard of proper behavior. It is based on the idea 
that the plaintiff, being free to take or leave the association, has, 
with full knowledge of its danger, chosen to take it, and upon the 
idea that the defendant, being free to refuse to allow the plaintiff to 
come into juxtaposition with him at all, owes him no duty beyond 
that of full disclosure of the true conditions under which the rela- 
tion is to be maintained. Therefore it does not matter whether, in 
view of the extent of the danger and of the advantages to be de- 
_ rived from encountering it, a reasonably prudent man would or 
would not have subjected himself to it. The risk may be of the 
slightest and most remote, the object to be attained by encounter- 
ing it the very livelihood of the plaintiff ; his act may therefore be 
prudent or even praiseworthy, but he is just as much barred from 
recovery, the defendant owes him no greater duty than if the risk 
was enormous and the advantage to be gained trivial and so his 
conduct both reckless and foolish. 

1. Contributory negligence, upon the other hand, is an affirma- 
tive defense,” operating at a later stage of the proceedings to dis- 
place a liability primé facie established. A finding by the jury 
that the plaintiff has not assumed the risk voluntarily does not 
negative the existence of contributory negligence on his part, nor 
prevent the defendant from setting it up as a defense. ; 

2. Contributory negligence excludes the idea of deliberation. 
It involves rather an unintentional failure to measure up to the self- 
‘ protective duty of a man situated in a civilization where dangers 


1 So where an engineer discovers a defect in his engine during a run — since he can- 
not leave his post without imperilling the safety of all concerned in the operation of 
the road, he does not assume the risk by continuing to drive it. He is compelled to 
encounter it, he cannot be said to voluntarily assume it until he can without danger to 
himself or others abandon the position to which it is incident. Mason v. Yockey, 103 
Fed. 265; Le Duc v. R. R., 92 Minn. 287. But see Williams zv. R. R., 149 Fed. 104. 

2 Though this is not universal, it is the general rule. See Sherman and Redfield, 
Negligence, 4 ed., §§ 106-108. 
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are constantly occurring. If the danger is perceived and con- 
sciously encountered, the case is more properly one depending 
upon (a) whether the plaintiff in so doing acted voluntarily, un- 
coerced by any improper pressure, and having no legal right to 
do the act in the course of which he must subject himself to it, 
or (4) whether, though he has such legal right, the danger is so 
great that it is unreasonable in the face of it to insist upon its 
exercise. 

3. The very essence of contributory negligence is that the plain- 
tiff has misconducted himself, that he has done or omitted to do 
something which under the circumstances of the case a reasonably 
prudent man would not have done or omitted to do. 

These three salient points of difference show sufficiently the 
essentially dissimilar character of the two defenses. 

Save in one particular, that of providing safe conditions. of asso- 
ciation, one who allows another to enter into even a voluntary 
relation with him is bound thereby to take care that no act or 
omission on his part shall subject that other to risks not necessa- 
rily involved in the known conditions under which that relation is 
to be maintained. And the measure of this care is that which a 
reasonably prudent man would under the known circumstances 
realize to be necessary to the plaintiff's safety. While the defend- 
ant is not bound to make the conditions safe, he is not entitled 
to act as though they were safe; their dangerous character is one of 
the circumstances in the light of which the care that a reasonably 
prudent man would, and consequently which the defendant should 
exercise to secure the plaintiff’s safety is to be ascertained. In 
a word, voluntary assumption of risk merely negatives the duty 
to take care to provide safe conditions for association, and so pre- 
vents the failure todo so from being actionable negligence when 
the plaintiffs harm results, so far as the defendant’s conduct is con- 
cerned, from this alone; it does not affect the defendant’s duty 
in other particulars or the plaintiff’s right to recover where his’ 
harm is caused by the breach of any duty owing by the defend- 
ant to him, nor is it in such case a defense that the defective con- 
dition was a concurrent and necessary cause of his harm.! So too, 


shall be the sole cause of the plaintiff’s harm; it is enough that it is an essential cause. 
So he is not relieved from liability, if his misconduct be an efficient cause, by the fact 
that there is another concurrent cause for which he is not legally responsible, without 


1 It is not necessary to a valid right of action that the defendant’s wrongful conduct — 
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where, for any reason, a risk, though knowingly encountered, is held 
not to be voluntarily assumed, while this throws upon the defend- 
ant the duty among other precautions for the plaintiff’s safety to 
make the premises safe, and allows the plaintiff to recover where 
no other fault on the defendant’s part aids in bringing on the 
harm, it does not insure him against every harm attributable to 
such conditions, nor relieve him from his duty to conduct himself 
as a reasonably prudent man would under the circumstances, 
again including the known dangerous condition. 

Consequently, while the plaintiff may be entitled to find the 
premises or plant safe, and thus his mere act in bringing himself 
within reach of a known dangerous defect therein in order to as- 
sert his right, may not bar his recovery, the risk may be so immi- 
nent, the danger so great, so out of all proportion to the value of 
the object to be gained by encountering it, “that no sensible man 
would have encountered it”! to enjoy the exercise of the right. 
It may perhaps be doubted whether, in fact, this can be said to be 
in any true sense contributory negligence; contributory miscon- 
duct it certainly is.2_ Perhaps to distinguish it from contributory 
negligence in its primary sense of a mere unintentional omission 
of due caution, of failure to take self-protective care, it may well 
be termed a contributory default, in the nature of an unreasonable 
insistence upon the extreme exercise of legal right in the face of 
manifest and imminent danger.’ 


which the harm would not have resulted ; and it can make no difference whether he is 
not liable for this concurrent cause because the act was not his own, but that of another 
legally a stranger to him, or because the act, though his, is one which is not wrongful 
on his part, he owing to the plaintiff no duty in regard thereto. 

1 Patterson, J., in Clayards v. Dethick, 12 Q. B. 439, 445; R. R. v. Crotty, 141 Fed. 
913. 

2 It partakes of the nature of contributory negligence in this, that there is a primd 
facie liability on the defendant’s part, a duty of care and a breach thereof, and improper 
conduct on the plaintiff’s part set up as a defense thereto. It differs from the primary 
conception of negligence in this, that a known danger is deliberately encountered. In 
this it approaches more nearly to assumption of risk. There being, however, a right 
to enter the relation or do the act involving the risk, it lacks the element of free and 
unconstrained choice essential to the latter defense. 

8 The earliest case of contributory fault was of this character. Cruden v. Fentham, 
2 Esp. 685 (1798). There the plaintiff ran into the defendant’s gig, which was on the 
wrong side of the road. Lord Kenyon charged the jury that “ the fact that the defend- 
ant was on the wrong side of the road did not justify the plaintiff in crossing out of his way 
in order to assert what he termed the right of the road. It was putting himself voluntarily 
in the way of danger, and the injury was of his own seeking. However, if the jury 
thought otherwise, they would find for the plaintiff.” The jury having found for the 
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The difference between such contributory default and voluntary 

assumption of risk is merely one of degree rather than of kind.! 
But even though the risk be not so great as to make the mere en- 
countering of it unreasonable and improper, the plaintiff is still 
bound to take such care as a feasonable man would deem neces- 
sary, in view of the known defective condition of the premises or 
plant, so that no act or omission of his while upon them or using 
them shall unduly increase the dangers necessarily inherent in such 
defective conditions. The difference between assumption of risk, 
or such contributing default, and true contributory negligence in its 
primary and proper meaning of mere unintentional conduct falling 
below the standard of proper social behavior, is not one “ of degree 
of proximity ”? alone, but of kind. ‘ Voluntary assumption of risk 
is the mere passive subjection by the plaintiff of himself to the risk 
of injury inherent in known defective conditions. Contributory 
negligence is an act or omission on the plaintiff's part tending to a 
reasonable probability to add new dangers to his situation, not 
necessarily incident to the known defective conditions, and bring- 
ing upon himself a harm not caused solely by them, but created in 
part at least by his oWn misconduct. ' 

However, in determining the care which the defendant must use 
towards the plaintiff in view of the known dangerous condition of 
the premises or plant in cases where the plaintiff has voluntarily 
assumed the known risk, and of the care which the plaintiff must 
take to protect himself where the danger though known is held to 
be voluntarily assumed, it is essential that the care required be 
such as can reasonably be required, not merely in view of the dan- 
gers known to exist, but also of the proper operation of the 
defendant’s business or the efficient performance of the work on 
which the plaintiff is engaged. The standard of care must not be 
unreasonably high. It is not to be forgotten that it is quite possible 
to nullify either the common law exemption from liability attendant 


plaintiff, a new trial was refused, Lord Kenyon saying that “as it was a question of 
public convenience the verdict had better rest as it was.” This case shows the view 
prevalent among Englishmen of that period as to the extent to which an individual 
might go to assert and maintain his strict legal rights. 

1 Depending on the extent and imminence of the danger and the value of the right 
asserted. 

2 See Holmes, J., in Schlemmer v. R. R., 205 U. S. 1, 13. True it is that con- 
tributory negligence generally operates at a later stage of the transaction, and is usually 
the last of the two concurring causes of the harm sustained, but this is only an acci- 
dental incident, and not an essential attribute. 
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upon voluntary assumption of risk, or a statutory protection placed 
around those whose necessities force them to encounter, molens 
volens, well-recognized dangers, by requiring that while, on the one 
hand, the defendant is relieved of the duty to remove the danger, 
he must bear the burden of preventing it from ripening into injury 
by taking precautions which, though theoretically possible, would 
in practice be incompatible with the use of his premises or plant; 
or, on the other hand, by requiring that while the plaintiff does not 
assume the risk, he must bear a similar burden of precaution, im- 
possible if his duties are to be promptly and efficiently discharged. 
It is practically impossible to conceive of a danger not so im- 
minently dangerous “that no sensible man would encounter it,” 
which cannot be avoided by the exercise of some conceivable pre- 
caution on the part of the plaintiff, a workman who in the course 
of his duty is called upon to deal with the defective tool or appli- 
ance, or to come to the place where the dangerous condition 
exists. Where the legislature has intended to protect such work- 
men from their own inability to resist the pressure of their economic 
necessity by providing that certain precautions shall be taken for 
their safety, which through their inferiority they are unable to 
insist upon for themselves, to hold, that unless they take such im- 
possible precautions as this, they are to be regarded as guilty of 
contributory negligence and so barred from recovery, would destroy 
the protection in that most usual and important class of cases 
where the workman is injured while himself using the defective 
tool or appliance, or by coming to the place where the defective 
condition exists. The protection of such statutes would extend no 
further than to that small class of cases where the plaintiff's asso- 
ciation with the defective conditions is remote; where he is not 
called on to use the instrument himself, and where the only danger 
that threatens him is that he may be injured by some fellow ser- 
vant’s use of it. Recovery would only be possible when the injury 
was received by the use or merely negligent misuse of a known 
defective tool, not by himself, but by some one with whom he was 
associated. Where statutes passed by a legislative body whose 
enactments are to be supreme, are to be construed and applied in 
jurisdictions where the prevalent economic attitude may be radically 
opposed to that which prompted the passing of the act, as in the 
case of federal statutes which are to be enforced and applied by 
the courts of the various states, it is essential, in order that the 
statutes may not be judicially nullified, that the courts of the su- 
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preme jurisdiction shall freely and fearlessly exercise their appellate 
powers,} 

Even in the absence of that line of decision which has distin- 
guished between contributory negligence and assumption of risk, 
the points of difference between the two are so many and obvious 
that the distinctive character of each is plainly apparent. Yet it 
by no means follows that because the one is not a mere variation 
or product of the other, they are not both based upon the same 
fundamental conception of the proper function of private remedial 
law. 


1 In Schlemmer v. R. R., 207 Pa. St. 198, the Supreme Court of Pennsylvania had 
decided that when a brakeman was injured in coupling a car unprovided with auto- 
matic couplers as required by act of Congress (27 Stat. at L. 537, § 2), though the act 
expressly provided that knowledge of its violation should not entail assumption of the 
risk of injury therefrom, his act in lifting his head some few inches too high when 
making the coupling was contributory negligence fer se. On appeal to the Supreme 
Court of the United States this was reversed (205 U. S. 1), and though the decision 
was by a bare majority of five to four, it is submitted that it is correct and necessary. 
While the question of negligence is one of mixed fact and law, the function of the 
court in relation thereto is purely judicial. In all issues of fact the court has and 
must have the power to keep the jury within a proper exercise of their function of 
drawing inferences of fact. So, of course, when reasonable men can arrive at only one 
conclusion upon the undisputed facts, the court may well remove the case from them, a 
contrary finding being possible only as a result of prejudice or error. Even here their 
exercise of this power is a matter of judicial discretion, a plain abuse of which is ground 
for reversal. There is, however, a tendency very marked in some jurisdictions to so 
exercise this power as to substitute as the standard of proper social conduct, especially 
on the part of a plaintiff, the opinion of the court asto what the person should do in 
the best interests of the common weal, for that of the jury as to what the average man 
would regard as prudent. This tendency is particularly marked in Pennsylvania, a 
state wherein the doctrine of a protective tariff is regarded as sacred even from criti- 
cism, and where the economic attitude is, therefore, naturally toward the encourage- 
ment of business even at the expense of the individual. The working out of such a 
policy which, while popular enough in the abstract on election day, can hardly be 
expected, in its logical consequence of throwing on the individual the primary duty of 
protecting himself, if it be in any way possible, from the misconduct of business, to 
appeal to a jury confronted with a specific instance of its working. The benefit to 
the community, no matter how strongly emphasized by the court in its charge, is 
almost sure to be lost sight of in the sympathy for the injured plaintiff, who after 
all has done about what the jury are accustomed to do habitually and to consider 
perfectly proper. It is manifest that this conception must be enforced, if at all, by the 
court itself. To insist on care which the average prudent man would never imagine 
to be necessary, #.¢., to sct up a new standard of proper social conduct, creates a new 
rule of law and is an act purely judicial — in no true sense is it a finding of fact at all — 
and it is essential that such rulings be carefully scrutinized by the Supreme Court of 
the United States, lest the public policy of the supreme jurisdiction which has led 
to the passage of the act be nullified by antagonistic economic conceptions of the 
inferior jurisdiction in which it must procedurally be enforced. 
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Consent also differs from voluntary assumption of risk. It is 
manifestly improper and inaccurate to speak of assumption of risk 
as an implied consent to receive the harm sustained. One can be ~ 
properly said to consent to a harm only when he knows that the 
harm will ensue and intends to suffer it. One voluntarily assuming 
a risk in practically every case hopes and expects to escape injury. 
If the maxim volenti non fit injuria is to express with any approach 
to accuracy the principle of voluntary assumption of risk, volens 
must be taken to mean willing to run the risk, not to endure the 
harm.} 

Yet undoubtedly both of these principles had their root in the 
same legal conception, the same individualistic view as to the 
proper province of private law. Where no public interest is at 
stake, no public harm done or threatened, each individual was and 
is left free to do what he pleases with his own. The state has no 
interest in his getting the utmost benefit from his merely private 
rights. It protects him in his right to do what he pleases with 
them — so it prohibits their invasion without his consent — it does 
not attempt to protect him from his own folly in dealing with them. 
It does not prohibit him from dissipating his resources in any way 
he pleases, from throwing them away, from destroying them him- 
self, or from consenting to their destruction or impairment by 
others. Such is the underlying basis of consent. 

The same conception logically leads to the somewhat different 
but cognate principle that as he may give away his private rights, 
as he may consent to their destruction, so, while risks may not be 
forced upon him against his will, he may place them in what peril 
he please, subject them to what risk he chooses, and he who 
gives him the opportunity to do so is no more guilty of a wrong 
toward him than he who, with the consent of the owner, takes his 


property? 


1 In fact it would seem that the maxim properly understood applies only to consent, 
for unless the plaintiff wills to receive the particular damnum, he can hardly be said to 
be in any true sense volens thereto. 

2 So far the civil law and common law are at one. At both consent or voluntary 
assumption of a known risk negatives even primé facie liability, but here or here- 
abouts the civil law appears to have stopped. It is often said by writers on the civil 
law that it recognized the defense of contributory negligence. Hunter, Roman Law, 
2 ed., 246-247; Howe, Studies on the Civil Law, 206 e¢ seg.; Wharton, Negligence, 
2 ed., § 130. On examination it will be found, however, that the examples on which 
they base their conclusions are all cases where the injured party voluntarily and 
without legal right encountered an existing and known, or obvious danger, — as where 
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This, however, does not account for the defense of contributory 
negligence. So far there has been a conscious, freely willed de- 
struction or imperilment of a right with which the owner is free to 
do what he pleases. Contributory negligence goes much further. 
It throws on the individual the primary burden of protecting his 
own interest. The courts are the last resort of him who not merely 
does not, but cannot, protect himself. This conception is part of 
the very atmosphere of English legal thought, — it is not peculiar 
in the law of torts to negligence alone, nor is it even confined 
to the law of torts. The peculiarly common law rule of caveat 
emptor is based upon it. The first distinct statement that “ when 
common prudence and caution of man are sufficient to guard him ~ 
the law will not protect him in his negligence,” is by Lord Kenyon 
in Pasley v. Freeman,! an action of deceit. Nor is this to be 
wondered at. The civil law conception that an individual may do 
what he pleases with his own is tinged by the peculiarly English 
characteristics of independence and self-reliance, and so becomes 
supplemented in the common law by the more intensely individu- 
alistic conception that he is also his own first bulwark against 
outside interference, and that the function of remedial law takes on 
where the power of self-protection ceases. The civil law appears 
to go no further than to recognize that the plaintiff is barred from re- 
covery, when at common law he would be held to have assumed the 
risk,? all beyond this appears to be a peculiarly common law growth. 


a slave walking across the Campus Martius was struck by a javelin thrown by a sol- 
dier at exercise (D. 9-9-4); where a customer who patronizes a barber having his 
chair in the market place where people are accustomed to play ball, has his throat cut 
by reason of a ball striking the barber’s arm (D. 9-2-31); and where a man by 
teasing wild animals causes them to harm him (Sent. Rec. 1-15, § 3). 

13T. R. 51. See also the very instructive case of Bailey v. Merrill, 3 Bulstr. 95 
(1659), where a carrier sued in deceit a shipper who had understated the weight of the 
goods, but, by Dodderidge, J., “ Here is plain default in the carrier, he at his peril 
ought to have looked to this before.” 

2 It is at the point where voluntary assumption of risks shades most nearly into 
contributory negligence that the civil law most closely approaches this conception. 
The nearest approach to a recognition by the civil law of contributory negligence in the 
examples cited by text-writers is the case of a man injured by falling into a trap set for 
bears or deer, either on a highway or upon a customary path (D. 9-2-28) ; here it is 
said that there are many cases found in which the plaintiff was barred if he was able 
to avoid the peril. This of itself is appropriate either to voluntary risk or to contribu- 
tory negligence. In the previous sentence it is said, however, that a cause of action 
arises where there is no notice given and the danger is not known or obvious. 
“ Si neque denuntiatum est neque scierit aut providere potuerit.” If providere means 
more than to observe the obvious, this case comes close to a recognition of a 
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The development in the law of negligence of this idea was 


necessitated by the enormous growth of protective duties incident 


upon the extraordinary economic and mechanical changes taking 
place during the early part of the nineteenth century. A civiliza- 
tion in which the relations between individuals were few and simple, 
in the course of a few years, was turned into one in which indi- 
viduals were thrown into a multitude of complex and novel asso- 
ciations. The extent of the social duties of one citizen to another 
became enormously. enlarged. Unless each man was to be 
regarded as his brother’s keeper, unless he was to be unduly bur- 
dened with the duty of practically insuring the world against the 
results of his conduct, it was necessary that the correlative duty of 
self-protection should be extended as a counterpoise and corrective.! 
It was manifestly unfair that the whole burden of protective caution 
should be thrown on one of the two parties, or that any man 
should be required to take better care for others than such persons 
are bound to take of themselves. The duty of care for others 
manifestly should be no higher than the duty of self-protection. 
To hold otherwise would be to unduly burden business and enter- 
prise, to make of those engaged therein the guardians of those apt 
to be affected by their operation, and at the same time to rob of 


duty of precaution. It is indeed difficult to say to which of these two exhibitions of 
the individualism of remedial law belongs the rule that a man accepts risks not actually 
known to him, but which are obvious to one using his senses. It is enough to say that 
in such case the tendency of later common law decisions is to hold that the risk is 
assumed, not that the plaintiff is barred by his negligence in not discovering the 
danger (see Day, J., in McDade v. R. R., rg U. S. 64, 68). 

1 So, while in other fields the extreme individualism of the common law is rapidly 
giving way, it still persists unimpaired in the law of negligence. In deceit the plaintiff 
need no longer investigate at his peril the truth of statements made to him. See 
Mitchell, J., in Ingalls v. Miller, 121 Ind. 191; Cotrill v. Krum, 100 Mo. 397. See 
the very late case of Pearson v. Dublin, [1907] A. C. 351, where Lord Atkinson intimates 
(p. 365) that even an express agreement not to rely on the defendant’s statements might 
be void. So also the right of recovery of money paid intentionally, but under some 
mistake or improper pressure, has been greatly extended. So too the interest of the 
public, the Commonwealth, in the proper use of natural resources, has led in many 
instances to an abridgment of a property owner’s privilege of doing what he pleases 
with what he finds therein. Compare Gagnon v. French Lick Springs, 163 Ind. 687, 
and Forbell v. N. Y., 164 N. Y. 522, with Pickle v. Bradford, [1895] A. C. 687, and 
Chasemore wv. Richards, 7 H. L. Cas. 349. The tendency today is rather toward collec- 
tivism —a fuller and fuller recognition of the state as a party having an interest in what 
until recently were regarded as purely private controversies. But the state’s principal 
interest in enforcing social good conduct is to prevent accidents, the adjusting of the loss 
therefrom being as yet regarded as primarily a matter of private concern, and this 
object can best be served by demanding due care from both parties concerned. 
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self-reliance, and so enervate and emasculate and in effect pauper- 
ize the latter by accustoming them to look to others for protection 
and by removing from them all responsibility for their own safety. 
To hold that, where the only wrong alleged is the defendant's 
failure to take care for the plaintiff's safety, the plaintiffs own 
failure to protect himself debars him from recovery, is but a logi- 
cal and legitimate extension of the conception underlying consent 
and voluntary assumption of risk — that the plaintiff can ask from 
others no higher respect for his rights than he himself pays to 
them. 

If the defendant’s wrong be intentional, only consent, express or 
necessarily implied from the circumstances, will bar recovery. 
The defendant’s intent to cause the harm must be met by the 
plaintiff's intent to suffer it. If it be an act deliberately done 
tending to the plaintiff’s manifest injury, he must as deliberately 
subject himself to it. If it be a mere inadvertence, a similar 
inadvertence will bar his recovery. Logically, therefore, the 
defense of contributory negligence should apply only when the 
gist of the alleged wrong is the defendant’s failure to take care for 
the plaintiffs safety. So the unanimous current of decision is that 
when the defendant’s wrong is something more than mere negli- 
gence — when it involves an intent to cause harm — contributory 
negligence is no defense. 

When all is said, it may well be that in such case the defendant, 
in the language of the Year Books, “is to be punished for his 
wrong,” —a wrong, in fact, quasi-criminal, not a mere breach of 
social duty.2, While the compensatory feature of the law of tort is 
that most prominent in modern cases, while it is often asserted that 
the early punitive aspect has entirely disappeared, there is much 
that can only be explained by a survival of the earlier conception 
that private compensation was given as an incident to, or a means 


1 This is not dependent on the form of the action, whether trespass v7 ef armis or 
case, or whether the injury is direct or indirect, or upon the fact that the defendant’s 
act was conscious and intended; the defendant must not merely intend to act, — his 
act must be intentionally hostile to the plaintiff, intended to injure him, or at least one 
done with conscious and reckless indifference to the plaintiff's safety; the act must not 
be wrongful only in that it was a breach of the defendant’s social duty to take care not 
to expose the plaintiff to unnecessary danger. Compare the difference between 
conscious ignorance and careless belief in deceit. Peek v. Derry, 14 App. Cas. 337. 

2 See the language of Knowlton, C. J., in Banks v. Braman, 188 Mass. 367, where 
he emphasizes the fact that reckless driving is a criminal offense as well as social 
misconduct toward those using the highway, and Sultzberger, J., in Weir v. Haverford 
Electric Co., 64 Leg. Int. (Phila. C. P. No. 2) 4. 
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for, the punishment of the public wrong.! This conception, while it 
has perhaps survived where it first existed, has rarely been ex- 
tended. The modern tort recognizing and enforcing social duties 
is in all its features purely compensatory. The question is not 
merely whether the defendant ought to pay, but whether the plain- 
tiff ought to receive damages. While the intentional wrongdoer 
may well be punishable, even though his victim has by his own 
inadvertence rendered his harm possible or even probable, where 
the right to recover is based on the idea that one should make 
good the harm caused by his social delinquencies, and where, as 
in all cases of contributory negligence, the defendant’s delinquency 


_ would have caused no harm to the plaintiff save for his own mis- 


conduct in not caring for himself, there is no reason that the law 
should regard one as the delinquent rather than the other. There 
is no reason to throw upon the one rather than the other the 
burden of preventing an accident actually preventable by proper 
care on the part of either, or of answering for the ensuing harm. 
It is for this reason, and because the law will not aid a plaintiff 


~who having the power and consequent duty to protect himself has 


failed to do so, and not, as has been seen,” because the defendant’s 
act has by reason of the plaintiffs contributing fault ceased to be 
a legally proximate cause of the harm suffered, that the defendant 
is relieved from liability by the plaintiff's contributory negligence. 

But it is only where there is equal ability, equal opportunity to 
avert the harm, that this applies. The law requires impossibilities 
ofno man. When the plaintiff is for any reason impotent to pro- 


“tect himself, the defendant is bound, if he himself be able by care 


to avoid harming him, to do so; and since the defense of contribu- 
tory negligence is not punitive in its origin, since the plaintiff is 
not to be punished for his misconduct by being put outside the 
protection of the law and made a species of outlaw, a caput lupis, 
it cannot matter that this impotence is due to his own antecedent 
misconduct. 


1 See, for a modern tort action almost purely punitive, Laird v. R. R., 166 Pa. St. 4, 
and see Holt, C. J., in Ashby v. White, 2 Ld. Raym. 938, 958. “If such an action 
(for denying a rightful vote) comes to be tried before me, I will direct the jury ¢o make 
him pay well for it, it is denying him his English right.” 

2 Ante, p. 241. 

8 So, when the plaintiff by his voluntary intoxication renders himself helpless, it is 
generally held that the defendant, if he knows the fact, is liable for a subsequent lack 
of care toward him. Wheeler v. R. R., 70 N. H. 607; R. R. v. Kreinzer, 157 Ind. 587 ; 
R. R. v. Townsend, 69 Ark. 380. At least not by any act to increase his peril. Black v. 
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The decided cases recognize, though they do not expressly for- 
mulate, a difference between pre-caution and caution, — taking 
care in advance to provide against merely probable dangers, and — 
careful action in the face of known peril to oneself or others.’ 

If the defendant’s only fault is an absence of pre-caution, a like 
default on the plaintiff’s part will debar the latter. Ifthe injury 
results from a lack of care on both sides, both knowing of the 
danger and either being able to avert it if he act properly, the 
plaintiff is equally barred, but a mere failure of antecedent precau- 
tion to avoid the danger does not offset a lack of caution when the 
danger is known. Many of the decisions unnecessarily confuse the, 
subject by treating such lack of care in the face of manifest peril as 
wanton misconduct equivalent to that intentional wrongdoing to 
which, as has been seen, contributory negligence is no defense. 
Wantonness, however, involves a mens rea, a conscious mental at- 
titude of complete indifference to the safety of others,’ differing 
ethically but little from a deliberate intent to injure, but entirely dis- 
tinct from mere carelessness or incompetence, no matter how great. 
The knowledge of the peril may emphasize the necessity for careful 
or skilful action, but it cannot of itself make its omission wanton.® 

But while the term wanton negligence, equivalent to intentional 
wrong, is frequently used,‘ it will be found that in few if any of 


R. R., 193 Mass. 448; Bagead v. R. R., 64 N. J. L. 316 (semble). Contra, Smith v. R.R., 
114 N. C. 728; Woods v. Tipton Co., 128 Ind. 289. 

1 This is not a mere difference in degree of proximity, the one being regarded as a 
mere antecedent condition, the other as the true cause of the harm; for where there is 
a similar lack of precaution on the defendant’s part, and a similar lack of caution on the 
part of any one other than the plaintiff, the defendant’s lack of precaution is regarded as 
a sufficiently proximate cause of the plaintiff’s resulting harm. The difference is one of 
kind —a difference in the nature of the duty. 

2 This, of course, can in general be inferred only from the actor’s conduct ; like all 
other mental conditions, it must be ascertained by its external manifestations. 

8 It is entirely anomalous in the modern tort that the mental attitude of the actor, 
the mens rea, can affect the legal consequence of his act. But such a conception is 
fundamental in the criminal Jaw. Such decisions as Banks v. Braman, 188 Mass. 367, 
and Weir v. Electric Co., 64. Leg. Int. 4, must be ascribed to a persistence of the early 
quasi-criminal and punitive aspect of trespass vi et armis. In fact, throughout both 
cases much emphasis was laid upon the fact that the defendant’s conduct amounted to 
criminal negligence. While the distinction is drawn in actions of deceit between reck- 
less assertions made in conscious ignorance of their truth or falsity and statements 
made in honest though careless belief in their truth, the analogy, though apparently 
close, is not perfect, for in deceit it is not the intent to defraud which is in question, 
but the existence of an honest belief. 

* See Alger Smith & Co. v. Duluth Traction Co., 93 Minn. 314, and cases cited in 
Beach, Contributory Negligence, § 64, n. 14, and 2 Cooley, Torts, 3 ed., 1444, n. 57. 
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these cases is there any element of conscious recklessness or indif- 
ference to the safety of others. The plaintiff's alleged contributory 
negligence will be found to consist of some antecedent lack of 
precaution whereby he is exposed to a peril which he is himself 
powerless to avert. And the defendant’s so-called wanton negligence 
_ will be found to be a failure in caution for the plaintiffs safety, his 
peril being perceived.’ It is only where the defendant’s act was 
antecedent to his discovery of the plaintiff's danger that actual 
wantonness, conscious indifference to the safety of others, has been 
insisted upon as an element necessary to the recovery by a plaintiff. 
himself negligent at a latter stage in the transaction, whether his. 
negligence has been a lack of precaution? or caution.® , 
To sum up, it would appear that the defense of contributory 
negligence is not a mere application to the particular facts upon 
which it arises of the rules governing proximity of causation, or of 
the right of indemnity or contribution between wrongdoers, or the 
voluntary assumption of a known risk, but is itself a distinct and 
separate exhibition of the individualism of the common law, which 
exhibits itself in other fields in the doctrines of consent and volun- 
tary assumption of risk. It debars from recovery, even from an 


has been a concurring proximate cause o arm, In many 
‘jurisdictions there has persisted, in this one particular connection, 
that conception of legal as distinguished from actual cause which 
prevailed when the earliest cases on contributory negligence were 


1 Wells, J.,in Murphy v. Deane, tor Mass. 455. “In such case [where defendant 
knows of plaintiff's peril] what would otherwise have been mere negligence may 
become wanton or wilful wrong.” So Judge Cooley says (Torts, 3 ed., 1443, § 811). “If, 
therefore, the defendant discovered the negligence of the plaintiff in time, by the use 
of ordinary care, to prevent the injury and did not make use of such care for the pur- 
pose, he is justly chargeable with reckless injury, and cannot rely on the negligence of 
the plaintiff as a protection” (see cases cited note 57, p. 1444). Where the plaintiff 
is a trespasser, some jurisdictions hold that the owner is only bound to refrain from 
affirmative acts which, while not specifically intended to injure him, contemplate his 
presence and are consciously directed toward him. Palmer v. Gordon, 173 Mass. 46; 
Griswold v. R. R., 183 Mass. 434; Magar v. Hammond, 183 N. Y. 387. But it is to be 
remembered that the privilege of an owner to conduct himself in his business on his 
own premises as he pleases without regard to those who without his consent intrude 
thereon, is of the highest. Mr. Justice Holmes, 7 HARV. L. Rev. 4. But in general it 
may be said that if both the trespasser’s peril and helplessness be known the owner 
is bound to take care that no act of his injures him. Tanner z. R. R.,60 Ala. 621; 
Spearen v. R. R., 47 Pa. St. 300. 

2 As in Banks v. Braman, 188 Mass. 367. 

8 As in Weir v. Electric Co., 64 Leg. Int. 4. 
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decided, and which has become obsolete in other fields, which re- 
garded the last actor, him whose conduct supplied the final impulse, 
as the sole responsible causé, and this whether the plaintiff's peril 
was actually known to the defendant or could have been discovered 
had he exercised normal care.!_ Nor is it strange that in this one ~ 
particular class of case this archaic idea continues. The very ten- 
dency toward a fuller and more complete measure of responsibility 
on the part of those guilty of social misconduct which led to the 
repudiation of the rule in Vicars v. Wilcocks where it restricted 
liability, naturally tended to retain it where its abandonment would 
have restricted rather than enlarged the liability of a negligent 
defendant. Then, too, it was difficult in practice to distinguish 
between the failure to take care where the plaintiff's danger and 
his inability to help himself was known to the defendant, and the 
case where the defendant, had he been on the alert, as he should 
have been, could have discovered it.2 Since, admittedly, the de- 
fendant was liable in the one case, it was hard to deny the plaintiff 
relief in the other. And it is submitted that the doctrine of last clear 
chance goes no further than this. Where the defendant, had he 
discovered the plaintiff's peril, would be powerless to avert it, even 


1 This the so-called last clear chance doctrine prevails in the following jurisdictions : 
Radley v. R. R., 1 App. Cas. 754; Carron v. Cayon, 9 App. Cas. 873; Tolson v. R. R. 
Co., 139 U. S. 551; Ives v. R. R, 144 U.S. 408; R. R. v. Anderom, 85 Fed. 552; 
Frazer v. R. R., 81 Ala. 185; R. R. v. Finley, 37 Ark. 369; Meekes v. R. R., 56 Cal. 
513; Di Prisco v. R. R., 4 Pen. (Del.) 527; R. R. v. O’Donnell, 207 Ill. 478; Traction 
Co. v. Kidd, 79 N. E. 347 (Ind.); Wooster v. R. R., 74 Ia. 593; R. R. v. Hudgins, 98 
S. W. 275 (Ky.); R. R. v. Armstrong, 92 Md. 554; Rapp v. R. R., 190 Mo. 144; 
Nashua Iron Co. v. R. R.,62 N. H. 159; Nasbert v. R. R., 59 S. E. 644(S.C.); R. R. a. 
‘Few, 94 Va. 82; Redford v. R. R., 15 Wash. 419. The doctrine is approved in Austin 
uv. R. R., 43 N. ¥.75; Costello v. R. R., 161 N. Y. 317; but in the later cases there is a 
tendency to apply it only where there are distinct stages in the transaction, and where 
the defendant’s negligence occurs after the second situation has been created by 
plaintiff’s default. Rider v. R. R., 171 N. Y. 146; McDonald v. R. R., 87 N. Y. Supp. 
699; Bortz v. R. R., 79 N. Y. Supp. 1046; Wertzman v. R. R., 53 N. Y. Supp. 906. 

2 See Batteshill v. Humphries, 64 Mich. 514, 581, a failure to observe plaintiff’s obvious 
danger is treated as wanton misconduct. See also R. R. v. O’Donnell, 207 Ill. 478. 
But see Warner v. R. R., 141 Pa. St. 615. In Pennsylvania the plaintiff is barred if 
his misconduct, and the utmost care is required on his part, is in any way a cause of his 
harm. Such qualifying words as ‘ materially,” or “directly,” used in a charge to the 
jury have been held to be reversible error. Monongahela v. Fisher, 111 Pa. St. 9. It 
would seem that the plaintiff is barred if his misconduct is a causa sine gua non of his 
injury. Thane v. Traction Co., 191 Pa. St. 249. It is, to say the least, doubtful 
whether a plaintiff who by his negligence is placed, helpless, in a position of peril can 
recover against a defendant who perceives both his peril and his helplessness, in the 
absence of some actually wanton misconduct directed toward him. See, however, Wynn 
v. Allard, 5 Watts & S. (Pa.) 524. 
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though his inability to save the plaintiff is due to some prior mis- 
conduct whereby he has put it out of his power to do so, he is 
. generally held not to be liable for the ensuing harm, nor will it 
matter which of the two antecedent misconducts, the plaintiffs or 
the defendant’s, was the last in point of time if neither, after the 
danger is or should be discovered, is capable of averting it.! 
Francis H. Bohlen. 


UNIVERSITY OF PENNSYLVANIA. 


1 See McDuffy v. R. R., 79 Fed. 941; Csatlos v. R. R., 75 N. Y. Supp. 583. See 
also the excellent opinion of Carpenter, J., in Nashua Iron Co. v. R. R., 62 N. H. 159. 
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I. 


USES. 


N his well-known essay, “ Early English Equity,”! Mr. Holmes 

agrees with Mr. Adams,” that the most important contribution 
of the chancery has been its procedure. But he controverts “ the 
error that its substantive law is merely the product of that pro- 
cedure,” and maintains that “the chancery, in its first establish- 
ment at least, did not appear as embodying the superior ethical 
standards of a comparatively modern state of society correcting 
the defects of a more archaic system.” In support of these views 
he brings forward as his chief evidence feoffments to uses. He 
gives a novel and interesting account of the origin of uses, which 
seems to him to make it plain that ‘‘the doctrine of uses is as 
little the creation of the subpoena, or of decrees requiring personal 
obedience, as it is an improvement invented in a relatively high 
state of civilization which the common law was too archaic to deal 
with.” 

The acceptance of these conclusions would be difficult for any 
one who has studied his equity under the guidance of Professor 
Langdell. Moreover, time has strengthened the conviction of the 

* present writer that*the principle “ Equity acts upon the person” 
. is, and always has been, the key to *! = mastery of equity. The 
difference between the judgment at law and the decree in equity 
goes to the root of the matter. The law regards chiefly the right 
of the plaintiff, and gives judgment that he recover the land, debt, 
or damages because they are his.2 Equity lays the stress upon 
the duty of the defendant, and decrees that he do or refrain from- 
doing a certain thing because he ought to act or forbear. It is 
because of this emphasis upon the defendant’s duty that equity is 


1 1 L. Quar. Rev. 162. 

2 Adams, Equity, Introd. xxxv. 

8 In the action of account, although the final judgment is that the plaintiff recover 
the amount found due by the auditors, the interlocutory judgment, it is true, is per- 
sonal, that the defendant account (guod computet). It is significant that this solitary 
exception in the common law is a judgment against a fiduciary, a trustee of money who 
by the award of the auditors is transformed into a debtor. 
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so much more ethical than law. The difference between the two 
in this respect appears even in cases of concurrent jurisdiction. 
The moral standard of the man who commits no breach of contract 
or tort, or, having committed the one or the other, does his best 
to restore the status quo, is obviously higher than that of the man 
who breaks his contract or commits a tort and then refuses to do 
more than make pecuniary compensation for his wrong. It is this 
higher standard that equity enforces, when the legal remedy of 
pecuniary compensation would be inadequate, by commanding the 
defendant to refrain from the commission of a tort or breach of 
contract, or by compelling him, after the commission of the one or 
the other, by means of a mandatory injunction, or a decree for 
specific performance, so called, to make specific reparation for his 
wrong. 

The ethical character of equitable relief is, of course, most pro- 
nounced in cases in which equity gives not merely a better remedy 
than the law gives, but the only remedy. Instances of the exclu- 
sive jurisdiction of equity are found among the earliest bills in 
chancery. For example, bills for the recovery of property got 
from the plaintiff by the fraud of the defendant; ? bills for the 
return of the consideration for a promise which the defendant 
refuses to perform ;? bills for reimbursement for expenses incurred 
by the plaintiff in reliance upon the defendant’s promise, afterwards 
broken; bills by the bailor for the recovery of a chattel from a 
defendant in possession of it after the death of the bailee.* 

In most of these cases, it will be seen, the plaintiff is seeking 
restitution from the defendant, who is trying to enrich himself 
unconscionably at the expense of the plaintiff. Certainly in these 
instances of early English equity, chancery was giving effect to an 
enlightened sense of justice, and in so doing, was supplying the 


- 1 Bief v. Dier, 1 Cal. Ch. XI (1377-1399) ; Brampton v. Seymour, 10 Seld. Soc., Sel. 
Cas. Ch. No. 2 (1386); Grymmesby v. Cobham, zdid., No. 61 (Henry IV?); Flete v. 
Lynster, édid., No. 119 (1417-1424); Stonehouse vw. Stanshawe, 1 Cal. Ch. XXIX, 
(1432-1443). 

2 Bernard v. Tamworth, to Seld. Soc., Sel. Cas. Ch. No. 56 (Henry IV?); Appil- 
garth v. Sergeantson, 1 Cal. Ch. XLI (1438); Gardyner v. Kecke, 4 The Antiquary 
185, s. c. 3 Green Bag 3 (1452-1454). 

8 Wheler v. Huchynden, 2 Cal. Ch. IT (1377-1399) ; Wace v. Brasse, 10 Seld. Soc., 
Sel. Cas. Ch. No. 40 (1398); Leinster v. Narborough, 5 The Antiquary 38, s.c. 
3 Green Bag 3 (cited 1480); James v. Morgan, 5 The Antiquary 38, s. c. 3 Green Bag 
3 (1504-1515). 

* Farendon v. Kelseye, 10 Seld. Soc., Sel. Cas. Ch. No. 109 (1407-1409) ; Harleston 
v. Caltoft, 10 Seld. Soc., Sel. Cas. Ch. No. 116 (1413-1417). 
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defects of the more archaic system of the common law. Nor, 
although the decrees in these cases are not recorded, can there be 
any doubt that the equitable relief was given in early times, as in 
later times, by commanding the obedience of the defendant. 

Is it possible that what is true of the early equity cases just con- 
sidered is not also true of the equitable jurisdiction of uses? Let 
us examine the arguments to the contrary brought forward in the 


essay upon Early English Equity. Those arguments may be 


summarized as follows. The feoffee to uses corresponds, point 
by point, to the Salman or Treuhand of the early German law. 
The natural inference that the English feoffee to uses is the 
German fiduciary transplanted is confirmed by the facts that the 
continental executor was the Salman or Treuhand modified by 
the influence of the Roman law, and that there is no doubt of the 
identity of the continental executor and the English executor of 
Glanville’s time. Although the cestuz gue use did not have the 
benefit of the common law possessory actions, he could, if the 
feoffor, take a covenant from the feoffee, and might, if not the feof- 
for, have the assistance of the ecclesiastical court. So that for 
a considerable time both feoffors and other cestuis gue use were 
well enough protected. But the ecclesiastical court was not able 
to deal with uses in the fulness of their later development, and the 
chancellors carried out as secular judges the principles which 
their predecessors had striven to enforce in the spiritual courts. 

It may be conceded that the feoffee to uses, down to the begin- 
ning of the fifteenth century, was the German Salman or Treuhand 
under another name. It is common learning, too, that bequests of 
personalty were enforced for centuries by suits against the execu- 
tors in the ecclesiastical courts. It is possible, although no instance 
has been found, that devisees of land, devisable by custom in cities 
and boroughs, at one time proceeded against the executor in the 
spiritual court.2 If this practice ever obtained, it disappeared with 


1 In Brampton v. Seymour (1386), supra, p. 262, n. 1, in the writ, Qusbusdam certis 
de causis, the defendant is ordered “to appear and answer and further to do what- 
ever shall be ordained by us.” In Farendon v. Kelseye (1407-1409), #did., n. 4, the 
decree was that the defendant “should deliver them [title deeds] to him.” In Appil- 
garth v. Sergeantson (1438), édéd., n. 2, the prayer of the bill is “to make him do as 
good faith and conscience will in this part.” See similar prayers in Bernard v. 
Tamworth (1399-1413), zdéd., n. 2; Stonehouse v. Stanshawe (1432-1443), édéd., n. T. 

2 In 1 Nich. Britt. 70 n. ( /) the annotator, a contemporary of Britton, says that the 
king has of necessity jurisdiction of customary devises of land as of a thing annexed 
to freehold. “ For though the spiritual judge had cognizance of such tenements so 
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the reign of Edward I, the devisee recovering the land devised by 
a real action in the common law court of the city or borough. 
That the ecclesiastical court ever gave relief against the feoffee to 
uses is to the last degree improbable. The suggestion to the con- 
trary’ is wholly without support in the authorities.2 Nor has any 
case been found in which the feoffor obtained relief against the 
feoffee to uses on the latter’s covenant to perform the use. Such 
a covenant, it is true, is mentioned in one or two charters of feoff- 
ment, but such instances are so rare that the remedy by covenant 
may fairly be said to have counted for nothing in the development 
of the doctrine of uses. If, indeed, a feoffment to uses was subject 
to a condition that the land should revest in the feoffor if the 
feoffee failed to perform the trust, the feoffor or his heir, upon the 
breach of this condition subsequent, might enter, or bring an action 
at common law for the recovery of the land. Only the feoffor or 
his heir could take advantage of the breach of the condition,® and 


‘the enforcement of the condition was not the enforcement of the 


use, but of a forfeiture for its non-performance. Moreover, such 
conditions seem not to have been common in feoffments to uses, 
the feoffors trusting rather to the fidelity of the feoffees. We find 
in the books many references to uses of lands, from the latter part 
of the twelfth to the beginning of the fifteenth century, but no inti- 
‘mation of any right of the intended beneficiary to proceed in court 
against the feoffee.* But the evidence against such a right is not 
merely negative. In 1402 a petition to Parliament by the Com- 
mons prays for relief against disloyal feoffees to uses because “ in 
such cases there is no remedy unless one be provided by Parlia- 


devised, he would have no power of execution, and testament in such cases is in lieu of 
charter.” 

1 Early Eng. Eq., 1 L. Quar. Rev. 168. 

2 In an undated but early petition, Horsmonger v. Pympe, 10 Seld. Soc., Sel. Cas. 
Ch. No. 123, the cestui gue use under a feoffment prays that the feoffee to uses be sum- 
moned to answer in the King’s Chancery, “ which is the court of conscience,” since he 
“cannot have remedy by the law of the Holy Church nor by the common law.” 

8 Y. B., 10 Hen. IV, f. 3, pl. 3. 

* In a valuable “ Note on the Phrase ad opus and the Early History of the Use” in 
2 Pollock and Maitland, Hist. of Eng. Law, 232 ef seg., the reader will find the earliest 
allusions to uses of land in England. See also Bellewe, Collusion, 99 (1385); Y. B., 
12 Ed. III (Rolls ed.), 172; Y. B., 44 Ed. III, 25 b. pl. 34; Y. B., § Hen. IV, f. 3, 
pl. 10; Y. B., 7 Hen. IV, f. 20, pl. 1; Y.B., 9 Hen. IV, f. 8, pl. 23; Y. B., 10 Hen. IV, 
f. 3, pl. 3; Y. B., 11 Hen. IV, f. 52, pl. 30. The earliest statutes relating to uses are 
so Ed. III, c. 6; 1 Rich. II, c. 9; 2 Rich. II, St. 2, c. 3; 15 Rich. II, c. 5; 21 Rich, II, 
C. 
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ment.” 1 The petition was referred to the King’s Council, but 
what further action was taken upon it we do not know. But from 
about this time bills in equity became frequent.” It is a reasonable 
inference that equity gave relief to cestuzs gue use as early as the 
reign of Henry V (1413-1422), although there seems to be no 
record of any decree in favor of a cestui que use before 1446.2 The 
first decree for a cestut que use, whenever it was given, was the 
birth of the equitable use in land. Before that first decree there 
was and could be no doctrine of uses. One might as well talk of 
the doctrine of gratuitous parol promises in our law of today. The 
feoffee to uses, so long as his obligation was merely honorary, may 
properly enough be identified with the German Salman or Treu- 
hand. But the transformation of the honorary obligation of the 
feoffee into a legal obligation was a purely English development.* 
There is no reason to doubt that this development was brought 
about by the same considerations which moved the chancellor to 
give relief in the other instances of “early equity jurisdiction. The 
spectacle of feoffees retaining for themselves land which they had 
received upon the faith of their dealing with it for the benefit of 
others was too repugnant to the sense of justice of the commu- 
nity to be endured. The common law could give no remedy, for 
by its principles the feoffee was the absolute owner of the land. A 
statute might have vested, as the Statute of Uses a century later 


1 3 Rot. Parl. 511, No. 112. 

2 The earliest bills of which we have knowledge are the following, arranged in 
chronological order to the end of the reign of Henry VI: Godwyne vz. Profyt, 10 
Seld. Soc., Sel. Cas. Ch. No. 45 (after 1393); Holt v. Debenham, idid., No. 71 (1396- 
1403); Chelmewyke v. Hay, ibid., No. 72 (1396-1403); Byngeley v. Grymesby, zdid., 
No 99 (1399-1413); Whyte v. Whyte, zdid., No. 100 (1399-1413); Dodd v. Browing, 
1 Cal. Ch. XIII (1413-1422) ; Rothenhale v. Wynchingham, 2 Cal. Ch. III (1422); 
Messynden v. Pierson, 10 Seld. Soc., Sel. Cas. Ch. No. 117 (1417-1424) ; Williamson 
v. Cook, ibid, No. 118 (1417-1424); Huberd v. Brasyer, 1 Cal. Ch. XXI (1429) ; 
Arundell v. Berkeley, 1 Cal. Ch. XXXV (1435); Rous v. FitzGeffrey, 10 Seld. Soc., 
Sel. Cas. Ch. No. 138 (1441) ; Myrfyne wv. Fallan, 2 Cal. Ch. XXI (1446); Felubrigge 
v. Damme and Sealis v. Felbrigge, 2 Cal. Ch. XXIII and XXVI (1449); Saundre v. 
Gaynesford, 2 Cal. Ch. XXVIII (1451); Anon., Fitzh. Abr. Subp., pl. 19 (1453); 
Edlyngton v. Everard, 2 Cal. Ch. XXXI (1454); Breggeland v. Calche, 2 Cal. Ch. 
XXXVI (1455); Goold v. Petit, 2 Cal. Ch. XXXVIII (1457); Anon., Y. B., 37 
Hen. VI, f. 35, pl. 23; Walwine v. Brown, Y. B., 39 Hen. VI, f. 26, pl. 36; Furby z. 
Martyn, 2 Cal. Ch. XL (1460). 

8 Myrfyne v. Fallan, 2 Cal. Ch. XXI. 

.* The beneficiary had no action to compel the performance of the duty of the con- 
tinental Salman. Schulze, Die Langobardische Treuhand, 145; 1 L. Quar. Rev. 168. 
Caillemer, L’Exécution Testamentaire, c. IX, expresses a different opinion. But it is 
certain that nothing corresponding to the English use was developed on the Continent. 
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.did vest, the legal title in the cestud gue use. But in the absence of 
a statute the only remedy for the injustice of disloyal feoffees to 
uses was to compel them to convey the title to the cestui gue use or 
hold it for his benefit. Accordingly the right of the cestud que 
trust was worked out by enforcing the doctrine of personal obedi- 
ence.) It is significant that in the oldest and second oldest abridg- 
ments there is no title of “Uses” or “Feffements al uses.” In 
Statham one case of a use is under the title “ Conscience” and the 
others under “ Subpena.” In Fitzherbert all the cases are under 
the title ‘“ Subpena.” 2 

It must have been all the easier for the chancellor to allow the 
subpoena against the feoffee to uses because the common law gave 
a remedy against a fiduciary who had received chattels or money 
to be delivered to a third person, or, as it was often expressed, to 
the use ® of a third person, or to be redelivered to the person from 
whom he had received the chattels or the money. In the case of 
chattels the bailor could, of course, maintain detinue against a 
bailee who broke his agreement to redeliver. But the same action 
was allowed in favor of a third person when the bailment was for 
his benefit. So in the case of money the fiduciary was not 
only liable in account to him who entrusted him with the money, 
but also to the third person if he received it for the benefit of that 
person. 


1 The earliest decree that we have directed the defendant to make a conveyance. 
Myrfyne v. Fallan, supra, p. 265, n. 2 (1446). See the prayers in the following cases : 
Ilolt v. Debenham, zid. (1396-1403), “to do what right and good faith demand”; 
Byngeley v. Grymesby, did. (1399-1413), “ answer and do what shall be awarded by 
the Council”; White v. White, 2did¢. (1399-1413), “to restore profits of the land”; 
Williamson v. Cook, ibid. (1417-1424), “ to oblige and compel defendant to enfeoff 
plaintiff” ; Arundell v. Berkeley, #dd. (1435), “to compel them to make a sufficient and 
sure estate of said manors to said besecher.” 

2 By the middle of the fifteenth century subpoena was used in the sense of a bill or 
suit in equity. Fitzh. Abr. Subp. 19 (1453), “I shall have a subpena against my 
feoffee”; Y. B., 37 Hen. VI, f. 35, pl. 23 (1459), “ An action of subpena,” &c.; Y. B., 
39 Hen. VI, f. 26, pl. 36 (1461), “ A subpena was brought in chancery.” 

8 Bailment of chattels to the use of athird person. Y. B., 18 Hen. VI, f. 9, pl. 7. 
Delivery of money to the use of a third person. Y. B., 33 & 35 Ed. I, 239; Y. B., 36 
Hen. VI, f. 9, 10, pl. 5; Clark’s Case, Godb. 210; Harris v. De Bervoir, Cro. Jac. 
687. The count for money had and received by B to the use of A is a familiar illus- 
tration of this usage. 

4 Y.B., 34 Ed. I, 239 (semble); Y. B., 39 Ed. III, f. 17 a; Y. B., 3 Hen. VI, f. 43, 
pl. 20, and several other cases cited in Ames, Cas. on Trusts, 2 ed., 52, n. I. 

5 Fitzh. Abr. Acct. 108 (1359); Y. B., 41 Ed. III, f. 10, pl. § (1367); Bellewe, 
Acct. 7 (1379); Y. B., 1 Hen. V, f. 11, pl. 21; Y. B., 36 Hen. VI, £. 9, 10, pl. 5; Y. B., 
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As the chancellor, in giving effect to uses declared upon a feoff- 
ment, followed the analogy of the common law bailment of chat- 
tels, or the delivery of money upon the common law trust, so,-in 
enforcing the use growing out of a bargain and sale, he followed 
another analogy of the common law, that of the sale of a chattel. 
The purchaser of a chattel, who had paid or become indebted for 
the purchase money, had an action of detinue against the seller. 
Similarly the buyer of land who had paid or become a debtor for 
the price of the land, was given the right of a cestui que use. But 
the use by bargain and sale was not enforced for about a century 
after the establishment of the use upon a feoffment. In 1506 
Rede, J., said: “‘ For the sake of argument I will agree that if one 
who is seised to his own use sells the land, he shall be said to be a 
feoffee to the use of the buyer.” ! But Tremaile, J., in the same 
case dissented vigorously, saying: “I will not agree to what has 
been said, that, if I sell my land, I straightway upon the bargain 
and money taken shall be said to be a feoffee to the use of the 
buyer; for I have never seen that an estate of inheritance may 
pass from the one seised of it except by due formality of law as 
by livery or fine or recovery; by a bare bargain I have never seen 
an inheritance pass.” Just how early in the reign of Henry VIII 
the opinion of Rede, J., prevailed is not clear, but certainly before 
the Statute of Uses.2 Equity could not continue to refuse relief 
to the buyer of land against a seller who, having the purchase 
money in his pocket, refused to convey, when under similar cir- 
cumstances the buyer of a chattel was allowed to sue at law. The 
principle upon which equity proceeded is well expressed in “A 
Little Treatise concerning Writs of Subpcena,”® written shortly 
after 1523: “ There is a maxim in the law that a rent, a common, 
annuity and such other things as lie not in manual occupation, 
may not have commencement, nor be granted to none other with- 
out writing. And thereupon it followeth, that if a man for a 
certain sum of money sell another forty pounds of rent yearly, to 
be percepted of his lands in D, &c., and the buyer, thinking that 


18 Ed. IV, f. 23, pl. 5, and several other cases cited in Ames, Cas. on Trusts, 2 ed., 4, 
n. I, n. 2. 

1 Anon., Y. B., 21 Hen. VII, f. 18, pl. 30. 

? Bro. Ab. Feff. al Uses, pl. 54 (1533); Anon., Y. B., 27 Hen. VIII, f. 5, pl. 15 
(1536), per Shelley, J.; Anon., Y. B., 27 Hen. VIII, f. 8, pl. 22 (1536). See also Bro. 
Ab. Conscience, pl. 25 (1541); Bro. Ab. Feff. al Uses, pl. 16 (1543). 

5 Doct. & St., 18 ed., Appendix, 17; Harg. L. Tr. 334. 
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the bargain is sufficient, asketh none other, and after he demand- 
eth the rent, and it is denied him, in this case he hath no remedy 
at the common law for lack of a deed; and thereupon inasmuch as 
he that sold the rent hath guzd pro quo, the buyer shall be helped 
by a subpeena. But if that grant had been made by his mere 
motion without any recompense, then he to whom the rent was 
granted should neither have had remedy by the common law nor 
by subpcena.” 

The reader will have noted the distinction taken in this quota- 
tion between the oral grant for value and the parol gratuitous 
grant. In the latter case there was neither glaring injustice nor a 
common law analogy in the treatment of a similar grant of chattels 
or money to warrant the intervention of equity. Further evi- 
dence that equity never enforced gratuitous parol undertakings is 
to be found in this remark of counsel in 1533: “ By Hales, a man 
cannot change [i. e. create] a use by a covenant! which is exe- 
cuted before, as to Covenant to bee seised to the use of W. S. 
because that W. S. is his cousin; or because that W. S. before 
gave to him twenty pound, except the twenty pound was given to 
have the same land. But otherwise of a consideration present or 
future, for the same purpose, as for one hundred pound paid for 
the land tempore conventionis, or to be paid at a future day, or for 
to marry his daughter, or the like.”? It is evident from these 
authorities that equity in refusing relief upon gratuitous parol 
undertakings, or upon promises given only upon a past considera- 
tion, was simply following the common law, which regarded all 
such undertakings or promises as of no legal significance whether 
relating to land, chattels, or money. | 

But grants of, chattels and money, although gratuitous, were 
operative at common law, if in the form of instruments under seal. 
The donee in a deed of gift of chattels could maintain detinue 
against the donor who withheld possession of them. The grant or 
promise by deed of a definite amount of money created a legal 
debt, enforceable originally by an action of debt, and in later times 
by an action of covenant also.? If, as we have seen, equity en- 


1 The word covenant was used at this time not in the restricted sense of undertaking 
under seal, but meant agreement in the widest sense. See 2 Harv. L. REV. 11, n. 1, 
and also Wheler v. Huchynden, 2 Cal. Ch. I1; Wace v. Brasse, 10 Seld. Soc., Sel. 
Cas. Ch. No. 40; Sharrington v. Strotton, Plowd. 298, passim ; s. c. Ames, Cas. on 
Trusts, 2 ed., 109. 

2 Bro. Ab. Feff. al Uses, 54, March’s translation, 95. 

§ 2 Harv. L. REV. 56. 
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forced the use upon a feoffment or sale of land after the analogy 
of the bailment of a chattel (or trust of money), and the sale of a 
chattel, why, it may be asked, did not the chancellor create a use 
in favor of the donee of land by deed of gift after the analogy of 
the deed of gift of chattels or money? Chancery, it is conceived, 
might, without any departure from principle, have taken this step 
and treated every donee of land by deed of grant as a cestut que 
use. But to one who keeps in mind the jealousy with which the 
common law judges regarded the growing jurisdiction of the chan- 
cellor, it is not surprising that for the most part equity declined to 
enforce gratuitous instruments under seal. There was, however, 
one class of gratuitous grants of land by deed in which equity 
created a use in favor of the donee; namely, grants or covenants 
to stand seised to the use of a blood relation, or of one connected 
by marriage.! These uses are commonly said to arise in consider- 
ation of blood or marriage. But consideration in such cases is not 
used in its normal sense of the equivalent for a promise, but in the 
general sense of reason or inducement for the agreement to stand 
seised. The exception in favor of those related by blood or mar- 
riage had in truth nothing to do with the doctrine of consideration 
and was established in the interest of the great English families. 
The aristocratic nature of this doctrine is disclosed in the following 
extract from Bacon’s Reading on the Statute of Uses:? “I would 
have one case showed by men learned in the law where there is a 
deed and yet there needs a consideration . . . and therefore in 
8 Reginae [Sharrington v. Strotton, Plowd. 298] it is solemnly 
argued that a deed should raise an use without any other con- 
sideration . . . And yet they say that an use is a nimble and light 
thing; and now contrariwise, it seemeth to be weightier than any- 

thing else; for you cannot weigh it up to raise it, neither by deed 

nor deed enrolled, without the weight. of a consideration. But you 

shall never find a reason of this to the world’s end in the law, but 
it is areason of Chancery and it is this: that no court of con- 
science will enforce donum gratuttum, tho’ the interest appear never 

so clearly where it is not executed or sufficiently passed by law; 

but if money had been paid, and so a person damnified, or that it 


was for the establishment of his house, then it is a good matter in 
the Chancery.” 


1 Sharrington v. Strotton, Plowd. 298 (1565), was the first case of the kind. 
2 Rowe’s ed., 13, 14; 7 Spedding’s Bacon, 1879 ed., 403, 404. 
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II. 
TRUSTS.! 


“The strange doctrine of Tyrrel’s Case.”?_ “The object of the 
legislature appears to have been the annihilation of the common 
law use. The courts, by a strained construction of the statute, 
preserved its virtual existence.”* ‘ Perhaps, however, there is not 
another instance in the books in which the intention of an act of 
Parliament has been so little attended to.”* “This doctrine must 
have surprised every one who was not sufficiently learned to have 
lost his common sense.” ® Such are a few of the many criticisms 
passed upon the common law judges who decided, in 1557, that a 
use upon a use was void, and therefore not executed by the Statute 
of Uses. It has, indeed, come to be common learning that this 
decision in Tyrrel’s Case was due to “ the absurd narrowness of the 
courts of law”; that the liberality of the chancellor at once cor- 
rected the error of the judges by supporting the second use as a 
trust; and “by this means a statute made upon great considera- 
tion, introduced in a solemn and pompous manner, has had no 
other effect than to add at most three words to a conveyance.” ® 

This common opinion finds, nevertheless, no support in the old 
books. On the contrary, they show that the doctrine of Tyrrel’s 
Case was older than the Statute of Uses, — presumably, therefore, 
a chancery doctrine, — and that the statute so far accomplished its 
purpose, that for a century there was no such thing as the separate 
existence in any form of the equitable use in land. 

The first of these propositions is proved by a case of the year 
1532, four years before the Statute of Uses, in which it was agreed 
by the Court of Common Bench that “where a rent is reserved, 
there, though a use be expressed to the use of the donor or lessor, 
yet this is a consideration that the donee or lessee shall have it for 


1 By the courtesy of the publisher the second part of this article is reprinted from 
4 Green Bag 81, in which it first appeared under the title: Tyrrel’s Case and Modern 
Trusts. 

2 Digby, Prop., 2 ed., 291. 

8 Cornish, Uses, 41, 42. 

* Sugden, Gilbert, Uses, 347, n. 1. 

5 Williams, Real Prop., 13 ed., 162. ‘ 

® Hopkins v. Hopkins, 1 Atk. sot, er Lord Hardwicke. See also Leake, Prop. 
125; 1 Hayes, Convey., § ed., 52; 1 Sanders, Uses, 2 ed., 200; 1 Cruise, Dig., 4 ed., 
381; 2 Bl. Comm. 335; 1 Spence, Eq. Jurisp., 490. 
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his own use; and the same law where a man sells his land for £20 
by indenture, and executes an estate to his own use; this is a void 
limitation of the use; for the law, by the consideration of money, 
makes the land to be in the vendee.”! Neither here nor in Ben- 
loe’s report of Tyrrel’s Case? is the reason for the invalidity of 
the second use fully stated. Nor does Dyer’s reason, “ because an 
use cannot be ingendered of an use,” enlighten the reader. But 
in Anderson’s report we are told that ‘‘the bargain for money 
implies thereby a use, and the limitation of the other use is merely 
contrary.”* And in another case in the same volume the explana- 
tion is even more explicit: “The use is utterly void because by 
the sale for money the use appears; and to limit another (although 
the second use appear by‘deed) is merely repugnant to the first 
use, and they, cannot stand together.”® The second use being then 
a nullity, both before and after the Statute of Uses, that statute 
could not execute it, and the common law judges are not justly 
open to criticism for so deciding. 

Nor is there any evidence that the second use received any 
recognition in chancery before the time of Charles I. Neither 
Bacon nor Coke intimates in his writings that a use upon a use 
might be upheld as a trust. Nor is there any such suggestion in 
the cases which assert the doctrine of Tyrrel’s Case.6 There is, on 
the other hand, positive evidence to the contrary. Thus, in Cromp- 


. 1 Bro. Ab. Feff. al Uses, 40; sdid., 54; Gilb. Uses, 161 accord. 

2 Benl., 1669 ed., 61. 

8 Dyer 155, pl. 20. 

And. 37, pl. 96. 

5 1 And. 313. See also 2 And. 136, and Daw v. Newborough, Comyns, 242: “ For 
the use is only a liberty to take the profits, but two cannot severally take the profits of 
the same land, therefore there cannot be an use upon an use.” 

This notion of repugnancy explains also why, in the case of a conveyance to A, to 
the use of A, to the use of B, the statute does not operate at all. The statute applies 
only to the chancery use, which necessarily implies a relation between two persons. 
But A’s use in the case put is obviously not such a use, and therefore not executed. 
The words “to the use of A” mean no more than for the benefit of A. But it is none 
the less a contradiction in terms to say in the same breath that the conveyance is 
for the benefit of A and for the use of B. B’s repugnant use is therefore not executed 
by the statute. Anon., Moore 45, pl. 138; Whetstone v. Bury, 2 P. Wms. 146; Atty.- 
Gen. v. Scott, Talb. 138; Doe v. Passingham, 6 B. & C. 305. The opinion of Sugden to 
the contrary in his Treatise on Powers, 7 ed., 163-165, is vigorously and justly criticized 
by Prof. James Parsons in his “ Essays on Legal Topics,” 98. 

8 Bro. Ab. Feff. al Uses, pl. 54: Anon., Moore 45, pl. 138; Dillon v. Freine, Poph. 
81; Stoneley v. Bracebridge, 1 Leon. 6; Read v. Nash, 1 Leon. 148; Girland v. Sharp, 
Cro. Eliz. 382; Hore v. Dix, 1 Sid. 26; Tippin v. Cosin, Carth. 273. 
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ton, Courts:? “A man for £40 bargains land to a stranger, and 
the intent was that it should be to the use of the bargainor, and he 
in this court [chancery] exhibits his bill here, and he cannot be 
aided here against the feoffment [bargain and sale?] which has a 
consideration in itself, as Harper, Justice, vouched the case.” 
Harper was judge from 1567 to 1577. 

As the modern passive trust, growing out of the use upon a use, 
is in substance the same thing as the ancient use, it would seem 
to be forfeitable under the Stat. 33 Henry VIII, c. 20, § 2, by 
which “uses” are forfeited for treason. Lord Hale was of this 
opinion, which is followed by Mr. Lewin and other writers. But 
it was agreed by the judges about the year 1595 that no use could 
be forfeited at that day except the use of a chattel or lease, “ for all 
uses of freehold are, by Stat. 27 Henry VIII, executed in posses- 
sion, so no use to be forfeited.”? There is also a dictum of the 
Court of Exchequer of the year 1618, based upon a decision five 
years before, that a trust of a freehold was not forfeitable under the 
Stat. 33 Henry VIII. Lord Hale and Mr. Lewin find great diffi- 
culty in understanding these opinions.? If, however, the modern 
passive trust was not known at the time of these opinions, the dif- 
ficulty disappears; for the freehold trust referred to must then 
have been a special or active trust, which was always distinct from 
a use,‘ and therefore neither executed as such by the Statute of 
Uses nor forfeitable by Stat. 33 Henry VIII. 

In Finch’s Case,’ in chancery, it was resolved, in 1600, by the 
two Chief Justices, Chief Baron, and divers other justices, that “ if 
a man make a conveyance, and expresse an use, the party himself 
or his heirs shall not be received to averre a secret trust, other than 
the expresse limitation of the use, unless such trust or confidence 
doe appear in writing, or otherwise declared by some apparent 
matter.” But the trust here referred to was probably the special 
or active trust, and not the passive trust. The probability becomes 
nearly a certainty in the light of the remark of Walter, azguendo, 


1 F, 54, a; s.c. Cary 19, where the reporter adds: “ And such a consideration in an 
indenture of bargain and sale seemeth not to be examinable, except fraud be objected, 
because it is an estoppel.” 

2 1 And. 294. 

8 Lewin, Trusts, 8 ed., 819. 

* Bacon, Stat. of Uses, Rowe’s ed., 8, 9, 30; 1 Sanders, Uses, 5 ed., 2, 3; 1 Coke 
139 4, 140 a. 

5 Fourth Inst. 86. 
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twenty years later, in Reynell v. Peacock! “A bargain and sale 
and demise may be upon a secret trust, but not upon a use.” And 
the case of Holloway v. Pollard? is almost a demonstration that 
the modern passive trust was not established in 1605. This was a 
case in chancery before Lord Chancellor Ellesmere, and the de- 
fendant failed because his claim was nothing but a use upon a use. 
Mr. Spence and Mr. Digby cite the following remark of Coke in 
Foord v. Hoskins,’ as showing that chancery had taken jurisdiction 
of the use upon a use as early as 1615: “If cestuy que use desires 
the feoffees to make an estate over and they so to do refuse, for this 
refusal an action on the case lieth not, because for this he hath his 
proper remedy by a subpoena in Chancery.” “It seems,” says 
Mr. Digby, “that this could only apply to a use upon a use.” 
But if the cestuy que use here referred to were the second cestuy, he 
would not proceed against the /eoffees, for the Statute of Uses 
would have already transferred the legal estate from them to the 
first cestuy. It would seem that Coke was merely referring to the 
old and familiar relation of cestuy que use and feojfees to use as an 
analogy for the case before him, which was an action on the case 
by a copy-holder against the lord for not admitting him. saan 
The earliest reported instance in which a use upon a use was 
supported as a trust seems to have been Sambach v. Dalton, in 
1634, thus briefly reported in Tothill: ® “ Because one use cannot 
be raised out of another, yet ordered, and the defendant ordered 
to passe according to the intent.” The conveyance in this case 
was probably gratuitous. For in the “Compleat Attorney,” pub- 
lished in 1666, this distinction is taken: “If I, without any con- 
sideration, bargain and sell my land by indenture, to one and his 
heirs, to the use of another and his heirs (which is a use upon a 
use), it seems the court will order this. But if it was in considera- 
tion of money by him paid, here (it seems) the express use is 
void, both in law and equity.”® On the next page of this same 
book the facts of Tyrrel’s Case are summarized with the addition: 
“Nor is there, as it seems, any relief for her [the second cestuy 
que use] in this court in a way of equity, because of the considera- 


1 2 Rolle 105. See also Crompton, Courts, 58, 59. 

2 Moore 761, pl. 1054. 

8 2 Bulstr. 336, 337. 

* Digby, Prop., 3 ed., 328. See 1 Spence, Eq. Jurisp., 491. 

Page 188; s. c. Shep. Touch. 507. 

6 Page 265. Compare also pages 507 and 510 of Shep. Touch. 
18 
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tion paid; but if there was no consideration, on the contrary, 
Tothill, 188.” As late as 1668, in Ash v. Gallen,! a chancery 
case, it was thought to be a debatable question whether on a 
bargain and sale for money to A to the use of B, a trust would 
arise for B. Even in the eighteenth century, nearly two hundred 
years, that is, after the Statute of Uses, Chief Baron Gilbert states 
the general rule that a bargain and sale to A to the use of B 
gives B a chancery trust with this qualification: “Quere tamen, if 
the consideration moves from A.”? 

In the light of the preceding authorities, Lord Hardwicke’s oft 
quoted remark that the Statute of Uses had no other effect than 
to add three words to a conveyance must be admitted to be mis- 
leading. Lord Hardwicke himself, some thirty years afterwards, 
in Buckinghamshire v. Drury,®? put the matter much more justly: 
“ As property stood at the time of the statute, personal estate was 
of little or trifling value; copyholds had hardly then acquired 
their full strength, trusts of estates in land did not arise till many 
years after (I wonder how they ever happened to doso).” The 
modern passive trust seems to have arisen for substantially the 
same reasons which gave rise to the ancient use. The spectacle 
of one retaining for himself a legal title, which he had received on 
the faith that he would hold it for the benefit of another, was 


so shocking to the sense of natural justice that the chancellor 

at length compelled the faithless legal owner to perform his 

agreement. 
James Barr Ames. 


1 Ch. Cas. 114. 

2 Gilbert, Uses, 162. But in 1700 the limitation of a use upon a use seems to have 
been one of the regular modes of creating a trust. Symson v. Turner, 1 Eq. Cas. Abr. 
383. The novelty of the doctrine is indicated, however, by the fact that, even in 1715, in 
Daw v. Newborough, Comyns 242, the court, after saying that the case was one of a 
use upon a use, which was not allowed by the rules of law, thought it worth while to 
add: “ But it is now allowed by way of trust in a court of equity.” 

8 2 Eden 65. 
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Epwarp Henry STROBEL, Bemis Professor of Law at the Harvard Law 
School from 1898 to 1906, died in Bangkok, Siam, on January 15, 1908, 


at the age of fifty-two. The career of Professor Strobel was of marked 
brilliancy and of exceptional interest. He graduated from Harvard College 
in 1877 and from the Law School in 1882. After practicing law for three 
years, he became secretary to the United States Legation at Madrid, which 
position he held for five years. In 1893 and 1894 he served as Third 
Assistant Secretary of State. Thereafter he became successively Minister 
to Ecuador and to Chili and served as arbitrator of the Ferrant claim 
between France and Chili. In 1898 he became Professor of International 
Law. In 1903 Professor Strobel entered the service of the King of Siam as 
legal adviser, and three years later he resigned his professorship in order to 
assume that office permanently. In June of 1906 the degree of LL.D. 
was conferred on him by his college in recognition of his ability and dis- 
tinguished services abroad. His death will be deeply felt by those who 
were in any way brought in contact with him. 


THE Errecr OF DISCHARGE IN BANKRUPTCY ON ASSIGNMENTS OF FUTURE 
Earnincs. — It rests in the nature of things that there can be no “ title” to 
non-existent property. Nevertheless, where future property, if it come into , 
existence at all, must come as the product of something presently owned, 
our law has, in certain instances, imputed to the owner a potential posses- 
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sion of the non-existent property, which possession is conceived to be sub- 
ject to present transfer.! The right of the assignee of a non-existent chose 
in action has sometimes been confused with that of the purchaser of such 
future property. His right, however, rests on an entirely different basis. 
The earlier common law even refused to give effect to assignments of exist- 
ing contractual rights. Eventually the rights of such assignor and assignee 
were worked out on the principle of an irrevocable agency in the latter to 
collect and retain to his own use the obligation owed to the assignor.? This 
doctrine has marked theoretical and practical advantages, but it is to be 
observed that it makes possible the effectual “assignment” of a right not 
yet in being, without imposing even the limitations of the fiction of potential 
possession. However, the courts, apparently impressed by the fact that 
public policy is opposed to permitting one to mortgage himself too far into 
the future, have declined to give effect to assignments of future wages unless 
to be earned in an employment existing at the time of assignment.’ This 
subject has been brought into some prominence by a recent conflict of 
authority. When an assignment of wages to be earned under an existing 
employment is given as security for a loan, and the assignor thereafter 
receives his discharge in bankruptcy, the question arises whether or not the 
assignee may collect wages earned by the assignor after the discharge. It 
has been held * that the assignee had, at the time of bankruptcy, a valid lien 
on the future wages, which is preserved by the Bankruptcy Act.® The 
three other cases ° dealing with the problem hold that such an assignee can 
have no lien until the wages have been earned, and therefore that at the 
time of discharge there is no valid lien to be preserved. The Supreme 
Court of Massachusetts has recently held that such an assignment operated 
to transfer potential possession of the wages to be earned after bankruptcy, 
and that the assignee therefore had, at the time of the discharge, a valid 
lien. Citizens’ Loan Ass'n v. Boston, etc., R. R. Co., 82 N. E. 696. 

All of these cases seem to overlook the nature of the so-called “ assign- 
ment”’ of choses in action. A power of attorney to collect wages which 
may chance to be earned in the future, cannot with propriety be spoken of 
as a lien, even though given as security for a present obligation. On the other 
hand, there appears to be no provision in the Bankruptcy Act which can 
operate to disturb this agency of the assignee. Indeed, it is recognized that 
such powers of attorney to collect choses in action which were in existence 
before the bankruptcy, survive the discharge.” It seems to follow that such 
a power of attorney must equally be effectual to permit the assignee to col- 
lect the bankrupt’s after-acquired choses in action. The weight of the 
objection to this rule founds itself on “the spirit of the bankruptcy laws.” 
Undoubtedly the dominant purpose of such enactments is to appropriate 
the whole of the debtor’s present property to the payment of his debts and 
to permit him to retain his future earnings as against former creditors.® 


1 Grantham v. Hawley, Hob, 132; Hull v. Hull, 48 Conn. 250. 

2 See Prof. Ames in 3 Harv. L. REV. 337 e¢ seq. 

8 Herbert v. Bronson, 125 Mass. 475. Kane v. Clough, 36 Mich. 436; Garland 
v. Harrington, 1 N. H. 409. 

* Mallin Wenham, 2009 252, 258. 

6 Bankruptcy Act, § 67 @, 30 Stat. at L. 564. 

6 Jn re West, 128 Fed. 205; /n re Home Discount Co., 147 Fed. 538, 547 ; Leitch 
v. Northern Pacific Ry. Co., 95 Minn. 3 

Per pee g v. Gassett, 18 Vt. 346; Hayes v. Pike, 17 N. H. 564. C/ Jn re Oliver, 
132 Fed. 588. 

See Bl. Comm. 471, 472. 
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Since the present Act fails to provide for the extinction of such powers to 
collect after-acquired rights of action, that object seems not to have been 
entirely secured. 


JupictaL RESTRICTIONS ON THE LEGISLATIVE POWER OF TaxaTION. — It is 
well settled by the courts, both state and federal, that taxation must be for 
public purposes.' In some cases this conclusion is based on express or 
implied constitutional provisions.? But in a number of leading cases it is 
not so based.® It is there drawn from question-begging theories of the 
nature of legislation, from supposed implied reservations of private rights in 
the so-called social compact made at the establishment of government, and 
even from the common dictionary definition of taxation. These sources are 
clearly questionable. It seems, however, that the doctrine of these cases 
was established, not on account of its constitutional or logical necessity, but 
because it was very desirable and because the courts, being regarded as 
guardians of private rights even when not secured by constitutional provi- 
sions, were ready to declare unconstitutional statutes infringing such latent 
rights. In the assumption of such power the courts seem to have en- 
croached on the functions of the legislature by defining without constitu- 
tional requirement the purposes for which it seems wise or politic to tax. 

After establishing the public purposes of taxation, whether properly by 
force of a constitutional provision or improperly by encroaching on the 
powers of the legislature, courts further usurp legislative prerogatives by 
refusing to declare taxing acts public, the purposes of which do not fall 
within a restricted and artificial definition* This usurpation affects all 
legislative taxing acts for purposes lying between the restricted definition 
and the reasonable and liberal definition which the legislature should be 
allowed to follow. To justify the courts in declaring a tax void, the absence 
of all possible public interest should be so clear that no reasonable man 
could consider it promotive of the public welfare.® If such taxation is 
unjust or excessive, the only security for correction is the legislative body.® 
Ultimately the’ responsibility will rest where it ought, —on the electors. 
This seems good politics and, moreover, respects our tripartite form of 
government. 

A class of cases involving these principles are the decisions as to. the con- 
stitutionality of state acts taxing insurance companies for the benefit of dis- 
abled firemen. When applying only to foreign insurance companies, such 
statutes have been sustained as police regulations.’ But other cases have 
more correctly held that, as the revenue purpose is more important than the 
regulative, the imposition is a tax. As a tax, it has been held invalid as 
offending not only against specific constitutional provisions, but against the 


1 Cole v. La Grange, 113 U. S. 1. 

2 Lowell v. Boston, 111 Mass. 454, 461; Trustees v. Boone, 93 N. Y. 313. 

‘ 8 Loan Ass’n v. Topeka, 20 Wall. (U. S.) 655; Calder v. Bull, 3 Dail. (U. S.) 386, 
397. 
* See 12 Harv. L. REv. 499; Phila. Ass’n v. Wood, 39 Pa. St. 73. 

5 City of Minneapolis v. Janney, 86 Minn. 111 ; Broadhead a. Milwaukee, 19 Wis. 624. 

6 See Bank v. Billings, 4 Pet. (U. S.) 514, $63. 

7 Trustees v. Boone, supra; Fire Dept. 7. Helfenstein, 16 Wis. 136. 

8 See Phoenix Assurance Co. v. Fire Dept., 117 Ala. 631; San Francisco v. Ins. 
Co., 74 Cal. 113; State v Merch. Ins. Co. 12 La. Ann, 802; Firemen’s Benev. 
Ass’n v. Lounsbury, 21 Ill. 511; Henderson v. London, etc., Co., 135 Ind. 23; State 
v. Wheeler, 33 Neb. 563. 
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latent rights and reservations above mentioned.® On the other hand, it has 
been held valid, as well under the most liberal conception of the legislative 
power of taxation as under the requirement of public purposes.’® A recent 
South Carolina case regards such a tax as not for public purposes and con- 
sequently invalid. Aetna Fire Insurance Co. v. Fones, 59 S. E. 148. 
Had the court followed the Alabama case,’ which it misconceived and 
which seems the most satisfactory case on this subject, the statute would 
have been considered within the powers of the legislature. For it is clear 
that there is the possibility that such a tax promotes the public welfare. It 
is not, therefore, a question of right for the courts, but a question of policy 
for the legislature. 


INEFFECTUAL CHANGE OF THE BENEFICIARIES OF MUTUAL BENEFIT 
CerTIFICATES. — Upon the death of a member of a mutual benefit associa- 
tion who has made an ineffectual change of beneficiaries, the problem is 
presented whether the proceeds should: be paid to the original beneficiary 
or to the persons designated by the society’s rules or by statute to receive 
them if no beneficiary is named. The attempted change may be ineffectual 
because the second beneficiary is incapable of taking by the rules of the 
society or by statute, or because of failure to comply with the prescribed 
formalities. It should be noted that compliance with the formalities is not 
always necessary for an effectual change ; for before the member’s death the 
society can waive such compliance and complete the change, and the original 
beneficiary cannot object, since, unlike the beneficiary of an ordinary insur- 
ance policy, his rights vest only on the member’s death.’ If, however, the 
change is ineffectual for any reason, the important question then is, whether 
or not the act done operated as a revocation of the original designation. If 
the change attempted was in the nature of an assignment or one which, if 
ineffectual, leaves the original obligation payable on its face to the first 
beneficiary, the general rule is that he may recover.? There may, however, 
be grounds for equitable interference. If the cause of the invalidity of the 
change is attributable to the first beneficiary, he will not be allowed to profit 
by his own wrong, and the proceeds will be paid as though the change had 
been accomplished. The same result may be reached if the insured did all 
in his power to make the change but was prevented by death or because 
the conditions were impossible of performance.* Unless some such excep- 
tional case exists, the fact that the original designation has never been prop- 
erly revoked will protect the first beneficiary. 

If, however, there has been a sufficient revocation of the original designa- 
tion, the rights of the first beneficiary are completely destroyed. A contrary 
result, it is true, has been reached in several cases which hold that although 
the original certificate was surrendered and a new one issued, as the second 


9 —— Ass’n v. Wood, supra ; San Francisco v. Ins. Co., supra ; State v. Wheeler, 
su 


Benev. Ass’n v. Lounsbury, supra; Phoenix Assurance Co. v. Fire 
Dept., supra. 
11 Phoenix Assurance Co. 2. Fire Dept., supra. 


1 Titsworth v. Titsworth, 40 Kan. 571. Cf. McLaughlin v. McLaughlin, 104 Cal. 
171, 

2 Elsey v. Odd Fellows’, etc., Ass’n, 142 Mass. 2 

8 Grand Lodge v. Child, 70 Mich. 163. See 16 HARV. L. REV. 67. 
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was invalid, the beneficiary named in the first should recover.‘ This result, 
however, seems unsound. Since a certificate may be surrendered or revoked 
without a new-beneficiary being named,° it would seem that when the revo- 
cation is once complete all the beneficiaries’ rights are forever extinguished, 
and the issue of any later certificate, whether invalid or not, is immaterial. 
A recent case reaches this result, holding that when the new certificate is 
invalid the proceeds should be distributed as though no designation had 
ever been made. Grand Lodge, etc., v. Mackey, 104 S. W. 907 (Tex., Civ. 
App.).6 The only possible theory on which a contrary result can be justified 
is on analogy to the law of dependent relative revocation of. wills, where, in 
certain cases, when an attempt is made to substitute an invalid gift for a valid 
one, the court will set aside the revocation and allow the old gift to stand. 
But the better view in such cases is that if the revocation is not really con- 
ditional, but absolute, although made because of the desire to change the 
legatee, the old gift will not be revived unless that result is clearly the 
intent of the testator.’ If equity would interfere only in cases where such 
proof is made, little objection could be made to an extension of the doctrine 
to the revocation of mutual benefit certificates. For the indiscriminate in- 
terference which has confused the law of both subjects there can be no 
excuse. 


CONFLICTING RECEIVERSHIPS. — Recently New Jersey creditors of a New 
York corporation secured the appointment of receivers for its property by 
the federal circuit court. Shortly thereafter, the attorney-general of New 
York instituted proceedings in the state courts to dissolve the corporation, 
pursuant to statute, because it had been insolvent for a year; and moved 
for the appointment of receivers for its property, as permitted by statute in 
such proceedings. The court, following Mr. Alderson’s work on Receivers, 
granted the motion, but, though it believed its receivers entitled to posses- 
sion, instructed them in deference to a spirit of comity not to molest the 
federal receivers, and to request the federal court to relinquish control. 
People v. N. Y. City Ry., 107 N. Y. Supp. 247. The moderate form of this 
decree reaches a proper result,’ but it is believed that the attitude of the 
court was wrong both in its reasoning and on authority. The inviolability 
of property in the hands of a receiver appointed by a court of competent 
jurisdiction is well settled.? In the present case the court admitted that 
there were facts sufficient to give either state or federal court jurisdiction, 
and that when two courts have concurrent jurisdiction of a controversy, the 
assumption of jurisdiction by one court excludes the other. It went on, 
however, to quote a dictum of Mr. Justice Bradley: “ But where the objects 
of the suits are different, this rule does not apply, although the thing about 
or in reference to which the litigation is had is the same in both cases.”* It 
then pointed out that the suit in the federal court was to continue the exist- 


a 4 Grace v. N. W., etc., Ass’n, 87 Wis. 562; Smith v. B. & M., etc., Ass’n, 168 
ass, 213. 
_ Cull v. Knights of Maccabees, 77 Hun (N. Y.) 6. 

® Accord, Carson v. Vicksburg Bank, 75 Miss. 167. 

7 See Tupper v. Tupper, 1 Kay & J. 66s. 


1 State v. Port Royal, etc., Ry., 23 S. E. 363, 368; aff. 45 S. C. 413; sid. 470. 

2 In re Tyler, 149 U. S. 164; O'Mahoney 2 N.Y. 149. See 17 
Harv. L. REv. 196. 

3 Wilmer v. Atlantic, etc., Ry., 2 Woods (U. S.) 409, 425. 
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ence of the corporation, while that in the state court was to terminate it. 
Therefore, the court argued, this case came within the exception and not 
the rule, and consequently the federal court’s jurisdiction of the property 
was not exclusive. The reading of the entire decision from which the court 
quoted demonstrates that, it completely misunderstood and misused the words 
it borrowed. There the question before the state court was the validity of 
a sale, and that before the federal court the rights of bondholders. When 
the federal court discovered that the state receivership was prior in time, it 
refused a writ of assistance to its own receiver. After laying down the rule 
and exception above stated, it pointed out that since the questions before 
the courts were different, there was no conflict of jurisdiction as to the ques- 
tion, and both suits could go on. Then it proceeded to show that as to the 
res there was a conflict, and decided that the court first getting jurisdiction 
over that could keep it. The distinction between conflict of jurisdiction as 
to the question and as to the ves, which here escaped the New York court, 
has frequently been taken.* It is undoubtedly established that the court 
first acquiring jurisdiction over the ves draws to itself the exclusive right to 
dispose of it for the purposes of the litigation then before it.2 Even willing- 
ness of the receiver to surrender the ves is immaterial,® since the property in 
fact is in the hands of the court. The courts say that where either state or 
federal court appoints a receiver, the result as to the other is as if the res 
were removed to another territorial sovereignty.” 

Another argument of the court in support of its view was that, since the 
corporation is the creature of the state, the federal court by appointing a 
receiver cannot prevent the state from dissolving it. As already shown, the 
state may proceed with its dissolution suit, since that is different from the 
suit before the federal court. The possession of the property of the corpora- 
tion may be desirable in such a proceeding, but it is not necessary. The 
inconvenience thus resulting is merely one of the many attendant upon 
divided jurisdiction. Furthermore, the court is not supported by the cases 
cited, except one passing dictum.’ In fact, unnoticed by the court there is 
authority opposed to its contention.°® 


RIGHTS OF SECURED CREDITORS UPON INSOLVENCY OF THE DEBTOR OR 
His Estate. — The rights of a secured creditor against an insolvent debtor 
may be adjusted in one of two ways: either he may be required first to 
exhaust his security and credit the proceeds on his claim; or he may be 
allowed to recover a dividend on his full claim and resort to his security for 


* De La Vergne, etc., Co. v. Palmetto, etc., Co., 72 Fed. 579; Metropolitan Trust 
Co. v. Lake, etc., Ry., 100 Fed. 897. 

® Shields v. Coleman, 157 U. S. 168; Mil. & St. P. R. R. v. Mil. & Minn. R. R., 20 
Wis. 165. This principle is also applied in analogous cases: property in receiver’s 
hands subject to a maritime lien cannot be disturbed. See Moran v. Sturges, 154 U.S. 
256; nor taken by eminent domain, Western, etc., Co. v. Atlantic, etc. Co., 7 Biss. 
(0. S.) 367. See also Heidritter v, Elizabeth, etc., Co., 112 U. S. 294; State v. Marietta, 
etc, R. R., 35 Oh. St. 154. 

® The E. L. Cain, 45 Fed. 367. 

7 In re Tyler, supra, 186; The E. L. Cain, supra, 369. 

8 Petition of Kittanning Ins. Co., 146 Pa. St. 102, 105. 

® Lake, etc., Co. v. Brown, etc., Co., 44 Fed. 539, aff. sub nom. Leadville Coal Co. v. 
McCreery, 141 U. S. 475; Mercantile Trust Co. v. Missouri, etc., Ry., 48 Fed. ase 
The federal receiver is not even a necessary party to the state’s dissolution suit, City 
Water Co. v. Texas, 88 Tex. 600. 
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the balance. The former was the rule early adopted in bankruptcy proceed- 
ings,’ and is the rule prescribed by the National Bankruptcy Act.” But this 
rule has been considered by most courts as purely statutory and, apart from 
bankruptcy proceedings, has received slight recognition. On principle it 
is inequitable, since it deprives the secured creditor of the advantages over 
unsecured creditors which the debtor had agreed to give him.’ ‘The courts 
have accordingly refused to follow the bankruptcy rule in cases of assign- 
ment for the benefit of creditors. The decisions almost universally hold 
that in such proceedings the secured creditor may recover a fro rata share 
on his whole claim without first resorting to his security.* But there is 
some conflict as to whether or not the secured creditor will be required to 
credit as payments on the debt any sums received from his security after 
the assignment and before disbursement. It is clear that if the creditor 
realizes on his security before insolvency he thereby voluntarily relinquishes 
one of his rights, and only the claim for the debt due at insolvency remains, 
But whether or not recoveries after assignment and before proof, or after 
proof and before disbursement, must be credited as payments, depends on 
the time at which the interest of the secured creditor to a fro rata share on 
his full claim becomes fixed — at the date of assignment, of proof of claim, 
or of disbursement. The correct view seems to be that the right of the 
creditor becomes fixed at the date of the assignment.’ For by the assign- 
ment the assignee becomes a trustee of the assets for the benefit of the 
creditors, each of whom acquires a joint equitable ownership in the assets 
in proportion to the amount of his claim.* ‘The creditor therefore proceeds 
against the assignee by virtue of his beneficial interest in the trust fund, and 
any recovery from his security after the assignment cannot prejudice his 
rights as equitable owner. 

A more unsettled problem is presented in the case of an insolvent estate 
of a deceased debtor. The Supreme Court of Hawaii has recently decided 
that the right of a secured creditor against such an estate does not become 
fixed until disbursement, and consequently any sum realized on the security 
before that time must be credited on the debt. state of Lavinia Kapu, 
Sept. 10, 1907. The decision is in accordance with the weight of authority 
in this country,’ but is difficult to support on principle. It is true, the 
administrator of the decedent is not, like the assignee, a trustee,® and the 
creditors do not therefore acquire an equitable ownership in the estate on 
_ the death of the debtor. But the secured creditor has his double security, 
and is entitled to proceed against both his debtor and his security and to 
make the most of both remedies.? Furthermore, when the debt is proved 
and allowed it should become fixed for the purpose of declaring dividends 
thereon, as the entry of allowance has the force and effect of a judgment.’ 
The present decision seems fallacious in treating the claim of the creditor 
to share in the assets of the debtor and his debt against the debtor as if they 


1 Wiseman v. Carbonell, 1 Eq. Cas. Abr. 312. 

2 30 Stat. at L. $60. 

8 See People v. Remington, 121 N. Y. 328. 

* Bank v. Haug, 82 Mich. 607; contra, Union Bank v. Mechanics’ Bank, 80 Md. 371. 
5 Morris v. Olwine, 22 Pa. St. 441. 

§ Allen v. Danielson, 15 R. I. 


7 Jamison v. Adler-Goldman Commission Co., 59 Ark. 548; Erle v. Lane, 22 Col. 
2 


x 

8 See Johnson v. Lawrence, 95 N. Y. 154. But see Hess’s Estate, 69 Pa. St. 272. 
® Mason v. Bogg, 2 Myl. & C. 443; Furness v. Bank, 147 III. 570. 
10 Mitchell v. Mayo, 16 Ill. 83; 2 Woerner, Administration, § 392. 
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were identical,” and to allow the secured creditor to recover his pro rata 
share on his debt as it existed at the time of the proof and allowance 
of his claim seems a sounder rule. 


VALIDITY OF STATE Bonps REDEEMED BEFORE MATURITY AND THERE- 
AFTER ILLEGALLY Put into CircuLation.—A peculiar situation arises 
when a negotiable instrument lawfully issued by a government and redeemed 
before maturity, but not destroyed or cancelled,’ is later stolen and comes into 
‘the hands of a holder in due course. In the case of ordinary negotiable paper 
originally valid, a holder in due course has full title unaffected by previous 
payment? or voluntary reissue * on the part of the original obligor. More- 
over, securities issued and redeemed by an individual,‘ a private corpora- 
tion,’ or a school district,* and without the consent of the maker put into 
circulation again before maturity, have been held valid, on the, ground that 
the maker must suffer for his lack of diligence in failing to destroy the 
instrument. This rule should also apply to state bonds,’ for when a sover- 
eign government undertakes to deal in commercial paper, it assumes the 
ordinary: commercial responsibilities ;* indeed, it is to the interest of a 
borrowing state that Jona fide purchasers of its paper should be protected. 
But the holder in due course of a Virginia bond which had been redeemed 
and stolen from the treasury, was considered to have no claim against the 
state,® because, it was said, surrender extinguishes the vitality of such an 
instrument,”® delivery is essential to execution,” and there was no valid 
redelivery. Even where this theory that redemption involves extinction is 
plainly inapplicable, as in the case of public securities called in to be kept 
as a special fund, the state, having the power to abrogate the law merchant 
provided no vested right be impaired, may, while holding such securities, 
declare them void, and thereby destroy forever the negotiability without 
changing the actual appearance of the paper ;* the public records in such 
case give sufficient notice to avoid estoppel by recitals or negligence. 
Accordingly, it might be argued that a taker of state bonds has constructive 
notice of previous legislation providing for redemption before maturity, 


11 See Merrill v. Nat’l Bank, 173 U. S. 131. 


1 If the cancellation is erased, it is void, according to the stricter view, on account 
of the material alteration, apart from statute. District of Columbia v, Cornell, 130 
U. S. 655. But see Knight v. Lanfear, 7 Rob. (La.) 172. 

2 Burbridge v. Manners, 3 Campb. 193: 

8 ser v. Culverwell, 7 M. & W. 174. Contra, Beebe v. Real Estate Bank, 
4 Ark. 546. 

‘ 7 all v. Primrose, 7 C. B. (N. S.) 82. The tearing of the bill in half was not 
there a cancellation. 

5 Rockville Nat’l Bank v. Citizens’ Gaslight Co., 72 Conn. 576. 

6 Fogg v. School District, 75 Mo. App. 159. Contra, Board v. Sinton, 41 Oh. St. 


4. 
4 Cf. California v. Wells, Fargo & Co., e Cal. 336. 

8 United States v. Barker, 12 Wheat. (U. S.) 559. 

® Branch v. Commissioners, 80 Va. 427. 

10 Cf. Bardsley v. Sternberg, 17 Wash. 243. 

11 Germania Savings Bank v. Suspension Bridge, 73 Hun (N. Y.) 590. Contra, 
Cooke v. United States, 91 U. S. 389; Worcester, etc., Bank v. Dorchester, etc., Bank, 
10 Cush. (Mass.) 488. But these were cases respectively of treasury notes and bank- 
bills, which may be deemed more in the nature of currency. 

12 Pugh v. Moore, 44 La. Ann. 209. 
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though not apparent on the face of the instrument, and is thereby put on 
his guard, and therefore becomes subject to the defense of previous 
redemption. Another possible argument is that a redeemed public security 
cannot be again redeemable if thereby the lawful limit of indebtedness 
would be exceeded.'* This objection, however, would hardly arise under 
a constitution which expressly permits securities to be issued for the 
redemption of “evidence of indebtedness.” 

Recently in South Carolina, where such a constitutional provision 
exists,* bonds were issued under a statute which provided that the 
bonds might be exchanged before maturity for certificates, and that 
redeemed paper was to be recorded, cancelled, and destroyed. It was 
held by the Supreme Court of South Carolina that the holder in due course 
of one of these bonds, which had been redeemed and stolen from the 
treasury before cancellation, could by mandamus compel the state treasurer 
to redeem the bond a second time. Zhrlich v. Jennings, 58 S. E. 922. 
Here the reference to the statute on the face of the bond notified the taker 
of its redeemability ; but he had a right also to infer from the statute that no 
redeemed bond would escape destruction. The majority of the court 
adopts the better doctrine that a government security may be valid, though 
redeemed and unlawfully reissued. In this particular case, however, a 
contrary result might well have been reached, on the ground that the holder 
of the bond by bringing mandamus under the funding statute, submits to the 
grace of that statute,” and his rights depend not on the law of negotiable 
instruments, but on the question whether the legislature intended that bonds 
such as his should be refunded. 


Assumpsir TO CoLLect A Tax. — Statutes creating new taxes generally 
provide a remedy for non-payment by giving the state or collector the right 
to distrain or sell the property taxed, or by imposing a fine. Where the 
statute provides no remedy, or the remedy provided is for some reason 
ineffectual, the question arises whether the state or collector may bring 
assumpsit to collect the tax. The answer depends on the fundamental 
nature of a tax. Clearly it is not a debt ;' for it does not arise from any 
contractual relation, express or implied. Nor has a tax any of the incidents of | 
a debt: it does not draw interest ;? is not subject to attachment ;* is not 
available as a set-off ;* cannot be proved in bankruptcy ;° and is not assign- 
able. Similarly a statute doing away with imprisonment for debt does not 
prevent arrest for failure to pay a tax.’ Nor is a tax, even after assessment, 
a judgment. “In a very broad sense,” said Shaw, C. J., “a tax is a 


18 Board v. Sinton, supra. 
14 Const. of 1895, Art. 10, § 7. 


} Cf. Sun, etc., Co. v. Board, 31 La. Ann. 175. See dissenting opinion in Pugh v. 
Moore, supra. 


1 Camden z. Allen, 26 N. J. L. 398. 

2 Shaw v. Peckett, 26 Vt. 482. . 

8 Meriwether v. Garrett, 102 U. S. 472. 

* Home Savings Bank v. Boston, 131 Mass. 277. 
5 Jn re Duryee, 2 Fed. 68. 

® Hinchman v. Morris, 29 W. Va. 673. 

7 Appleton v. Hopkins, 5 Gray (Mass.) 530. 


8 Marye v. Diggs, 98 Va. 749. But see State v. Georgia Co., 112 N. C. 34; State 
v. M. & R. R. 14 Lee (Tenn.) 56. 
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debt” because it is a fixed sum due by law, “ but technically a tax is not a 
debt, and should not be so regarded for the purpose of enforcement and 
collection.” ® Nevertheless there are some decisions to the effect that where 
the statute creating the tax provides no method of enforcement, the state 
or the tax collector may sue in assumpsit on non-payment.” These cases 
do not, however, stand on the ground that where there is a right there is a 
remedy, and that as a tax is a debt assumpsit lies, but on the ground of a 
presumed legislative intent to grant the state a right of action for the en- 
forcement of the tax,"’ and an opposite result has been reached when no 
such intention could be presumed.’* They are therefore not to be consid- 
ered as authority for allowing the action under all circumstances.’* A tax 
is an impost of the government, a charge upon certain property of its citi- 
zens, * for the enforcement of which a special remedy is generally provided, 
and, aside from the technical difficulties of allowing an action at law in the 
nature of assumpsit, common law principles are against the subjection of 
taxpayers to the extra expense and harassment of suits at law growing out 
of burdens already sufficiently troublesome.® And accordingly the weight 
of recent authority seems to be that assumpsit ordinarily does not lie.’ 

In a recent case the United States brought sadebitatus assumpsit against 
a vendor of land, claiming a large sum under the Spanish War Tax, which 
provided for a fine in case of default. The court held that a tax was not a 
debt, that the statutory remedy was exclusive, and that the action could not 
be maintained. United States v. Chamberlain, 5 The Law 202 (C. C. A. 
Eighth Circ.), Although the sovereign is not bound by a statute unless 
expressly named, and is consequently not restricted to the remedy there 
given,” and can enforce the tax in any proper method, it seems better, 
both on principle and authority, to confine the action of assumpsit to cases 
where the statute has provided for it expressly, or impliedly in certain cases 
by giving no remedy at all. 


RECENT CASES. 


AGENCY — EFFECT OF STATUTES ON RELATION— MASTER’S LIABILITY 
TO PROVIDE SAFE PLACE TO WorK.—A statute required the employment 
in every mine of a mining boss whose duty it was, as the miners advanced in their 
excavations, to see that all loose coal overhead was carefully secured against 
falling. The plaintiff, one of the defendant’s miners, was injured by a fall of 
coal from the roof of the room in which he was working, owing to the negligent 


% Appleton v. Hopkins, supra, 533. 

10 Mayor v. Howard, 6 Har. & J. (Md.) 383. 

11 As where the statute provides for the results of an action without expressly giv- 
ing it. State v. Snyder, 139 Mo. 549. Or a previous statute gives it; the remedy 
then being in existence for one tax can be implied for the enforcement of another. 
Dashiell v. Mayor, 45 Md. 61 & See also Richardson v. Boston, 148 Mass. 508, 510. 

12 Louisville Water Co. v. Commonwealth, 89 Ky. 244. 

18 Cf. McKeesport Borough v. Fidler, 147 Pa. 532; 1 Cooley, Taxation, 1 ed., 13. 

14 Peirce v. Boston, 3 Met. (Mass.) 520, 521. 

15 See State v. Piazza, 66 Miss. 426, 430. 

16 McKeesport Borough v. Fidler, supra; Plymouth County v. Moore, 114 Ia. 700. 
But see State v. Georgia Co., supra ; City of Anniston v. Southern Ry., 112 Ala. 557: 
47 Savings Bank v. United States, 19 Wall. (U. S.) 227. 
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performance by the mining boss of the duty imposed by the statute. He/d, that 
the defendant is liable. Amtioch Coal Co. v. Kockey, 82 N. E. 76 (Ind.). 
For a discussion of the pririciples involved, see 20 Harv. L. REv. 230. 


BANKRUPTCY — DISCHARGE — ASSIGNMENT OF WAGES AS LIEN ON FU- 
TURE EARNINGS. — Wages to be earned in an existing employment were 
assigned as security fora debt. The assignor received his discharge in bank- 
ruptcy.. The assignee endeavored to collect wages subsequently earned in the 
course of the original employment. He/d, that the assignment operates to 
transfer to the assignee a potential possession of the future wages, which con- 
stitutes a lien and is accordingly preserved by § 67 d of the Bankruptcy Act. 
Citizens’ Loan Ass'n v. Boston & Maine R. R. Co., 82 N. E. 696 (Mass.). See 
NOTES, p. 275. 


CHATTEL MORTGAGES — RIGHTS OF INTERVENING CREDITORS — PARTIAL 
SALE OF MORTGAGED STOCK BY MORTGAGOR. — A storekeeper gave a mort- 
age on his horses, wagons, and stock. The mortgage was duly recorded. 
oo he became insolvent and was adjudged a bankrupt. He had sold all but 
$200 worth of the original stock. He/d, that the mortgagee’s lien attaches to 
the horses and wagons, but not to the remainder of the stock. Ja re Davis, 
155 Fed. 671 (Dist. Ct., E. D. N. Y.). 

A chattel mortgage giving the mortgagor a power of sale for his own benefit 
is void, being fraudulent towards creditors as a matter of law. See 19 HARV. 
L. REv. 557, 570. Among the conflicting decisions this seems to be the better 
and majority opinion. Under such a mortgage the mortgagee obtains no sub- 
stantial security. He cannot, therefore, have entered into the transaction to 
secure himself, and consequently must have acted for the mortgagor. Therefore 
his intent must have been fraudulent, for to allow the mortgagor to have the 
full use of property which is forever safe from attachment defrauds his 
creditors. Evidence of a sale of the stock by the mortgagor for his own bene- 
fit justifies the inference of an agreement to that effect outside of the mortgage, 
rendering it void. Simmons v. Fenkins,76 lll. 479; Hangen v. Hachemeister, 
114 N. Y. 566. But if fraudulent as to the stock, the mortgage is void z# /ofo, 
and it would seem that the mortgagee had lost his lien on the horses and 
wagons also. Russell v. Wynne, 37 N. Y. 591. 


CONFLICT OF LAWS — PERSONAL JURISDICTION — CONSENT AS BasIs. — 
The defendant, while residing in Australia, entered into a partnership with the 
plaintiff for working a gold mine there, but later moved to England. After- 
wards the plaintiff ‘brought suit in Australia to dissolve the partnership, and 
obtained a decree against the defendant for the latter’s share of the deficiency 
which existed after settlement of the partnership accounts. The defendant did 
not appear in the Australian court, personally or by attorney, The plaintiff now 
brings action in England on the Australian judgment. /Ye/d, that since the 
Australian court was without jurisdiction, its judgment cannot be enforced in 
England. Emanuel v. Symon, 24 T. L. R. 85 (Eng., Ct. App., Nov. 15, 1907). 

This decision reverses the decision of the lower court, criticized in 20 HARV. 
L. REV. 323. 


CONSTITUTIONAL LAw — DUE PROCESS OF LAw — RIGHT TO HEARING ON 
Tax ASSESSMENT. — The tax law of Georgia provided that on failure to return 
taxable property for taxation, though without fraud, taxes should be assessed 
~ and collected without a hearing on the question of the validity of the assessment. 
Held, that this system does not afford the due process of law required by the 
Fourteenth Amendment. Central of Georgia Ry. v. Wright, 207 U. S. 127. 

This case is in accord with the tendency of recent decisions. For a discus- 
sion thereof, see 20 Harv. L. REv. 320. 


CONSTITUTIONAL LAW — PRIVILEGES AND IMMUNITIES — RIGHT TO SUE 
IN COURTS OF A FoREIGN STATE. — A citizen of Pennsylvania was killed in. 
that state while in the employ of the defendant company. His widow having 
acquired a right of action under a Pennsylvania statute, brought suit in Ohio. 
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An Ohio statute provides that when the death by wrongful act of an Ohio 
citizen in a foreign state creates a right of action there, that right may be en- 
forced in Ohio. He/d, that the Ohio statute, providing no remedy for the 
plaintiff, does not make an unconstitutional discrimination between the citizens 
of different states. Chambers v. Baltimore & Ohio R. R., 207 U. S. 142. 

At common law the Ohio courts did not entertain jurisdiction of actions for 
death by wrongful act arising under foreign laws. Hover v. Pennsylvania Co., 
25 Oh. St. 667. The present statute modifies the common law in allowing a 
remedy for a right so acquired in cases where the deceased was a citizen of 
Ohio. The citizenship of the person who acquires the right is immaterial. 
Access to the courts of Ohio will be denied the claimant under the foreign law 
whether he is a citizen of Ohio or a foreigner, if the deceased was a foreigner, 
and will be similarly granted if the deceased was an Ohio citizen. Consequently 
the decision of the court that this statute does not grant fundamental privileges 
to the citizens of one state which it denies to citizens of other states seems sound. . 
The right of a state to open its courts to its own citizens, and to close them 
to citizens of other states has never been decided in the Supreme Court. It is 
interesting to note that the present case assumes, in accordance with previous 
dicta, that such a discrimination would be unconstitutional. But see 17 Harv. 
L. REV. 54. 


CONSTRUCTIVE TRUSTS — MISCONDUCT By NON-FIDUCIARIES — EFFECT 
oF Co-DEVISEE’S PROMISE TO TESTATOR UPON OTHER CO-DEVISEES. — By 
a drafted will R planned to leave his residuary estate to the defendants as 
tenants in common. Before signing, however, he desired to add a legacy to 
the plaintiff. Thereupon Y, one of the defendants, promised R that his wish 
should be executed, and R signed the will as drawn, the other defendants having 
no knowledge of Y’s promise until after R’s death. Ae/d, that only the share: 
of Y is bound by a trust for the plaintiff. Powell v. Yearance, 67 Atl. 892 
(N. J., Ct. of Ch.). ; 

Where a devise is secured by an oral promise to apply a part thereof for a 
third person, the law imposes upon the devisee a trust to fulfill his promise. 
See 20 Harv. L. Rev. 403. Further, where the devise is in joint tenancy, a 
promise by one joint devisee, though unauthorized by his fellows, imposes 
atrust upon all. W#/l of O’Hara, 95 N. Y. 403. This is apparently due to 
the unity of interest among joint tenants. See 13 Harv. L. REv. 520. The 
English courts, though confessing the inconsistency, apply the doctrine to joint 
devisees only where the testator is induced to make a will, and not where he 
is induced to refrain from alteration. Ju re Stead,[1900]1 Ch. 237. In the 
present case, there being neither agency nor joint tenancy, the promise of Y 
is not the promise of his co-devisees. Therefore, if a trust is imposed upon 
the other defendants, it must be in the absence of bad faith on their part. 
See 1 BIGELOW, FRAUD, 459. Since the whole doctrine is against the policy 
of the statute of frauds, it seems better to limit it to cases of clear bad faith. 
See McCormick v. Grogan, 4 Eng. & Ir. App. 82, 89. The cases of co- 
devises are usually so excepted. Edson v. Bartow, 154 N. Y. 199; Zee v. 
Ferris, 2 Kay & J. 357; contra, Hooker v. Axford, 33.Mich. 453. 


CoPpyRIGHTS — INFRINGEMENT — RIGHTS OF ASSIGNEE OF CoMMON LAW 
CopyriGuT. — An artist sold to the plaintiff the exclusive right to reproduce 
one of his paintings. The plaintiff then took out a statutory copyright, and 
published photographic copies of the original, each bearing upon its face the 
notice of copyright. The original was never so marked. The defendant also 
published copies of the original, claiming that the plaintiff had failed to observe 
the copyright law. edd, that when an article is copyrighted the original is not 
a copy and so need not bear on its face notice of the copyright. American 
Tobacco Co. v. Werckmeister, 207 U. S. 375. 

For a discussion of the principles involved, see 19 HARV. L. REV. 380. 


DAMAGES — MEASURE OF DAMAGES — BREACH OF WARRANTY AS TO 
CHARACTER OF SEEDS. — The defendant sold to the plaintiff a quantity of 
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seeds warranted to be alfalfa. The resulting’ crop contained some alfalfa, but 
consisted mostly of weeds, and was not marketable. He/d, that the plaintiff 
may recover the value of the crop which would have resulted if all the seeds had 
been alfalfa. Depew v. Peck Hardware Co., 121 N. Y. App. Div. 28. 

The allowance of such prospective profits is usually based on the ground 
that the parties at the time of the warranty foresaw the use to which the seeds 
would be put, and that the value of the contemplated crop can be computed with 
reasonable certainty. Passinger v. Thoburn, 34 N. Y. 634. In the case of 
bulbs this certainty, at least as to quantity, is obvious, and the rule of the pres- 
ent case applies. Edgar v. Breck, 172 Mass. 581. But if no crop results from 
the wrong seeds, the evidence of the probable produce of the right seeds in the 
land and the year in question is insufficient, and hence the only damages recov- 
erable are the expenses of planting and the rental value of the land. Shaw v. 
Smith, 45 Kan. 334; contra, Phelps v. Eyria Milling Co., 12 Oh. Dec. 692. If 
there results a crop of the kind contemplated, but of inferior quality, prospective 
profits are allowed. White v. Miller, 71 N. Y. 118. If, however, the-resulting 
crop is of an entirely different kind, it would seem that the computation of the 
expected crop is too uncertain. Cf Bell v. Mills, 68 N.Y. App. Div. 531. 
The principal case seems to fall on this side of the line, though the fact that 
some of the expected kind of grass came up may be urged to support the 
decision. 


ELECTIONS — CONSTITUTIONALITY OF VOTING MACHINES. — A state statute 
authorized the use of a voting machine whereby the voter made no separate 
ballot to be counted later, but had to trust to tne mechanical accuracy of 
mechanism which he could not see. AHe/d, that the machine does not fulfil the 
requirement of the state constitution that elections shall be by written vote. 
Nichols v. Minton, 82 N. E. 50 (Mass.). 

For a discussion of a contrary holding under a slightly different constitutional 
provision, see 20 HARV. L. REV. 329. “ 


ELECTIONS — INDORSEMENT OF BALLOTS WITH RUBBER STAMP. —A 
statute required that ballots should be indorsed with the initials of a judge of 


election, The ballots in question bore initials imprinted by a rubber stamp. 
Held, that the ballots are void. Berryman v. Megginson, 82 N. E. 256 (Ill.). 

As the statute declared that ballots should not be counted unless indorsed by 
the initials of a judge, it was mandatory, not directory, and strict compliance 
was necessary. S/aymaker v. Phillips, 5 Wyo. 453. A stamp has been held 
sufficient where a signature is required. Streff v. Colteaux, 64 Ill. App. 179; 
Bennett v. Brumfit, L. R. 3 C. P. 28. But to effect the purpose of this 
statute, the greatest possible prevention of fraud, handwriting should be 
required. Choisser v. York, 211 Ill. 56. It shows that the ballot was cast 
in accordance with the law if the judge was honest; it is strong evidence 
against him if he was dishonest, whereas a stamp is not so strong evidence, 
since the die can be borrowed, stolen, or duplicated. It is often argued that 
such a statute as this is unconstitutional because a voter may be disenfranchised 
through the fault of judges of election. Moyer v. Van de Vanter, 12 Wash. 
377. But the weight of authority is: that, since a voter is presumed to know 
the law, if he uses a ballot without the initials of the election judge, his disen- 
franchisement is justifiable. J/i/ler v. Schallern, 8 N. D. 395. 


EMBEZZLEMENT — APPROPRIATION BY AGENT OF FUNDS COLLECTED ON 
CommissIon.— An insurance company employed the defendant, who was not 
a general commission agent, to collect premiums, allowing him to deduct a 
commission from the funds received. He converted the whole to his own use. 
prey he is guilty of embezzlement. Commonwealth v. Jacobs, 104 S. W. 
345 (Ky.). 

If the ee is not to have his commission until he hands over to his prin- 
cipal the sum received, he is guilty of embezzlement if he feloniously converts 
it. Commonwealth v. Smith, 129 Mass. 104. But where he is entitled to 
deduct his commission before such delivery, he has an interest in the fund, and 
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it has been held, on the analogy of a similar appropriation by a partner, that he 
cannot be convicted. McElroy v. People, 202 Ill. 473. Other courts reach 
the opposite result by making the distinction that the partner receives for the 
firm of which he is a member, and hence for himself, whereas the agent receives 
for his principal. People v. Céville, 44 Hun (N. Y.) 497. But the agent is 
really a joint tenant of the sum. State v. Kent, 22 Minn. 41. And in general 
a joint tenant cannot steal or embezzle the ves. See State v. Kusnick, 45 Oh. 
St. 535, 540. However, where it is composed of ordinarily separable articles, 
like a quantity of one-dollar bills, each person’s share may be said to consist of 
a proportionate number of the articles rather than a proportionate interest in 
each article, and the difficulty of designating the exact objects in which the 
misappropriating party has no interest should not prevent conviction. 2 BisHop, 
Crim. L., §§ 370, 371. 


EMINENT DOMAIN — COMPENSATION — EXPENSES FOR STATUTORY ALTER- 
ATIONS WHEN HIGHWAY OPENED ACROSS RAILWAY. — In an action to con- 
demn a strip of land for a highway across the defendant’s right of way, the 
defendant asked for compensation for the expense of making the alterations 
required by statute. AHe/d, that the defendant is not entitled to such compen- 
NB) City of Grafton v. St. Paul, M. & M. Ry. Co., 113 N. W. 598 

N. D.). 
: Several jurisdictions hold that a railroad should be compensated for the 
alterations made necessary by the opening of a highway crossing, though such 
alterations are required by police regulations. Kansas Cent. R. R. Co. v. Board 
of County Commissioners, 45 Kan. 716. There is an equal amount of authority, 
however, holding, in accord with the present case, that the railroad should not 
be compensated for alterations required by police regulations. Chicago, Mil. 
& St. P. Ry. Co. v. City of Milwaukee, 97 Wis. 418. These decisions seem 
unsound on principle, for the expense of the alterations is caused by the con- 
demnation. When taking land by eminent domain imposes on the adjoining 
owners a statutory duty of erecting new fences, compensation for the fencing 
must be made. Raleigh, etc., R. R. Co. v. Wicker, 74 N.C. 220. But by hold- 
ing arbitrarily that the railroad impliedly undertakes to make the changes ne- 
cessitated by new highway crossings, the Supreme Court has denied the railroad 
compensation. C., B. & Q. R. R. v. Chicago, 166 U.S. 226. A statute in New 
York imposing this burden on railroads, and held constitutional as an exercise 
of the power of amending charters reserved to the legislature, effects the same 
result. Zhe Albany Northern R. R. Co. v. Brownell, 24 N. Y. 345. Without 
such a provision it is submitted that the principal case should not be followed. 


EQUITABLE CONVERSION — CONVERSION BY WILL PROVIDING FOR SALE 
AFTER TERMINATION OF PARTICULAR ESTATE. —A testator devised land to 
his wife for her life or widowhood, and directed that at her death or marriage 
it should be sold and the proceeds divided among their children. Ae/d, that 
before the death or marriage of the widow, a son has an interest in the property 
attachable as realty. Walliams v. Lobban, 104 S. W. 58 (Mo., Sup. Ct.). 

When a testator by his will directs the sale of land at his death, and a distri- 
bution of the proceeds, the beneficiaries get no interest which can be attached 
as an interest in realty. Brolasky v. Gally’s Executors, 51 Pa. St. 509. By 
the weight of authority, when the sale is not to be effected until a future time 
which is certain to arrive, such as a fixed date, or the termination of a life 
estate, the conversion takes place at the testator’s death. Handley v. Palmer, 
103 Fed. 39; Lash v. Lash, 209 Ill. 595. There are, however, a considerable 
number of cases which hold, in accord with the present decision, that the 
conversion occurs at the time appointed for the sale. Savage v. Burnham, 
17 N. Y. 561. The majority view, however, seems correct. The conversion 
is due to the creation of a right to specific performance in equity; it should 
therefore take place when that right is created, and though it cannot be enforced 
until a later time, the right is created at the testator’s death. See 18 HARv. 
L. Rev. 266. 
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EvIDENCE — DECLARATIONS CONCERNING MATTERS OF PUBLIC OR GEN- 
ERAL INTEREST — PROCEEDINGS OF A MEDICAL CouNCIL.—A_ medical 
council, acting within its statutory powers, ordered the removal of the plaintiff's 
name from the registered list of dentists on a report charging him with “ conduct 
disgraceful in a professional respect.” In a subsequent civil suit the defendant 
sought to prove the plaintiff’s “ professional misconduct.” edd, that the order 
of the council is admissible. A/7z// v. Clifford, [1907] 2 Ch. 236. 


The court regarded the order of the medical council as analogous to the . 


finding of a lunacy inquisition. In so far as the order or findings of these 
related commissions, made under state authority, determine the status of an 
individual, they may be considered as judgments iz rem. 2 SMITH, LEAD. Cas., 
11 ed., 752. Andon this ground the court found the evidence admissible. But 
a judgment zm rem, although conclusive evidence of the relations which it estab- 
lishes, is not evidence of the facts which must necessarily be found before it 
can be rendered. Ward v. The Fashion,6 McLean (U. S.) 195. For these 
determinations ‘of the court are i fersonam and only admissible between 

arties and privies. TAyLor, Ev.,9 ed., § 1673. As a judgment zz rem, there- 
i the admission of the order is proper only to show that the plaintiff was no 
longer a registered dentist, a fact not material to the issue raised. But the find- 
ing of a lunacy inquisition is always admissible against strangers as presump- 
tive, not conclusive evidence of the fact of insanity, on the principle that the 
proceedings are matters of public and general interest. Aughes v. Jones, 116 
N. Y. 67; 1 GREENLEAF, Ev., 15 ed., § 556. And similarly, the report and 
order of this expressly authorized and publicly administered council are obvi- 
ously trustworthy, and seem admissible. 


GARNISHMENT — PROPERTY SUBJECT TO GARNISHMENT — GARNISHMENT 
OF OBLIGATION WITHOUT JURISDICTION OVER OBLIGEE. —A life insurance 
policy issued by a foreign corporation transacting business in New York in 
favor of non-resident beneficiaries was assigned to a New York creditor as 
security for advances. The insurance being due, the creditor garnished the in- 
surance company in New York. The beneficiaries were served by publication. 


Held, that the garnishment is valid. Morgan v. Mutual Benefit Life Ins. Co., 


189 N. Y. 447. 
For a discussion of the case in the lower court, see 21 HARV. L. REV. 219. 


ILLEGAL CONTRACTS — CONTRACTS AGAINST PUBLIC POLICY — AGREE- 
MENT EXEMPTING RAILROAD FROM STATUTORY LIABILITY FOR Loss BY 
Fire. — A South Carolina statute provided that a railroad should be liable for 
any damage to goods on its premises caused by fire, unless the goods were 
placed there without its consent. The plaintiff put cotton on the defendant 
railroad’s platform under a contract which stipulated that the cotton was put 
there without the consent of the railroad and at the owner’s risk. Ae/d, that 
the plaintiff cannot recover for the destruction of the cotton by fire. German- 
American Ins. Co. v. Southern Ry. Co., 58 S. E. 337 (S. C.). 

It seems clear that the railroad consented to the placing of the cotton on its 
premises, but attempted to exempt itself by contract from its statutory liability. 
It is sometimes argued that the object of statutes like the one in question is to 
make railroads more careful in the construction and operation of their engines. 
See Rodemacher v. Mil. & St. P. Ry. Co., 41 la. 297, 309. But the true 
reason for such statutes seems to be based on the equitable principle that, as 
between two innocent parties, the loss should fall on the one who, by the use 
of a dangerous agency, makes such loss possible. McCandless v. Richmond, 
etc., R. R. Co., 38 S. C. 103; see St. Louts, etc., Ry. Co. v. Mathews, 165 U.S. 1. 
It is settled law that a contract exempting a railroad from its common law lia- 
bility for loss by fire is not against public policy. Moadley v. Northern Trans- 
portation Co.,115 Mass. 304. Consequently, there would seem to be no reason 
in public policy why an innocent party may not exempt himself by contract 
from an exactly similar liability imposed by statute. In accordance with this 
view, under similar statutes in Iowa and Missouri, such contracts have been 
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held not to be against public policy. Griswold v. Jil. Cent. Ry. Co., 90 1a. 265 ; 
American Cent. Ins. Co. v. Chicago & Alton Ry. Co., 74 Mo. App. 89. 


ILLEGAL CONTRACTS — CONTRACTS AGAINST PuBLIC PoLicy — CONTRACT 
BASED ON BREACH OF EXISTING ConTRACT. — The plaintiff was under 
contract for one year with F, a competitor of the defendant. The defendant 
made a secret agreement with the plaintiff to employ him for two years. This 


_ involved a breach of the contract with F, and was done to destroy F’s business. 


Held, that the plaintiff cannot recover his salary, or for materials furnished. 
Rhoades v. Malta Vita Pure Food Co., 112 N. W. 940 (Mich.). 

It is often averred that contracts involving the commission of a civil injury 
to a third person are illegal. 15 AM. & ENG. ENCYC., 2 ed., 943; 9 Cyc. 468. 
Under this broad language an agreement by A to buy goods of B would be 
unenforceable by B if the sale involved a breach of B’s contract to deijiver the 
same goods to C. Parties guilty of unlawful acts are not to be outlawed to 
that extent. Cf Wat’l, etc., Co. v. Cream City Co., 86 Wis. 352. Such cases 
fall rather within the class where the illegality is separate from the contract, 
which is therefore valid. Armstrong v. Toler, 11 Wheat. (U. S.) 258. Ac- 
cordingly, the rule should be limited to cases where the injury involved forms 
the actual consideration for the promise to be enforced. In the present case 
the consideration — services rendered — was lawful, and the fact that the 
motive inducing the defendant’s promise was the violation of the plaintiff's 
obligation to F should not make it illegal. However, though improperly in- 
cluded within the general rule, the decision may be supported on the ground 
that the plaintiff participated in an illegal conspiracy and that it is against 
public policy to enforce contracts between conspirators. Cf. Veazey v. Allen, 
173 N. Y. 359. 


INSOLVENCY — RIGHTS OF SECURED CREDITORS AGAINST INSOLVENT 
Estate. — Upon the death of his debtor a secured creditor filed his claim with 
the administrator for the full amount of his debt. - The estate proved to be in- 
solvent. The secured creditor foreclosed on his security before any debts of 
the decedent had been paid, and contended that he was entitled to a dividend 


on his claim as originally filed. H/e/d, that the creditor can only receive a divi- 


dend on the amount due at the time of payment. Jn the Matter of the Estate 
of Lavinia Kapu, Deceased, Sup. Ct. of Hawaii, Sept. 10, 1907. See NorTEs, 
p. 280. 


INSURANCE — MUTUAL BENEFIT INSURANCE — INVALID CHANGE OF 
BENEFICIARY.— A member of a mutual benefit association surrendered the 
original beneficiary certificate and procured the issue of another, naming a new 
beneficiary who was by statute incapable of taking. After the member’s death 
the beneficiary of the original certificate sued the association for the es. 
Held, that the proceeds will be distributed as though no beneficiary had been 
named. Grand Lodge, etc. v. Mackey, 104 S. W. 907 (Tex., Civ. App.). See 
NOTES, p. 278. 


INTERSTATE COMMERCE — CONTROL BY CONGRESS — FEDERAL Em- 
PLOYERS’ LIABILITY AcT. — The Act of Congress of June 11, 1906, c. 3073, 
34 Stat. at L. 232, 233, provided that “every common carrier engaged in trade 
or commerce . . . between the several states . . . shall be liable to any of its 
employees or in case of death to his personal representative . . . for all dam- 
ages which may result from the negligence of any of its officers, agents, or em- 
ployees. . . .” Hedd, that the statute is unconstitutional. Howard v. //linois 
Central R. R., U. S. Sup. Ct., Jan. 6, 1908. 

The five justices forming the majority agreed only on the ground that the 
terms of the statute were so broad as to include intra-state commerce, that as to 
this the statute was unconstitutional, and that this portion could not be sepa- 
rated from the rest. The dissenting justices were unanimous in rejecting this 
interpretation. Two members of the majority joined the four in the minority 
in declaring that Congress had the power to prescribe such a rule of liability, if 
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its operation were confined solely to those engaged in interstate commerce. 
The remaining three members of the majority declined to commit themselves 
on this subject. For a discussion of the principles involved in this last point, 
see 20 Harv. L. REv. 481. 


LANDLORD AND TENANT— COVENANTS IN LEASES — WHETHER Cov- 
ENANT INDIRECTLY AFFECTING VALUE RUNS WITH LAND. — A lease from 
A to B contained a proviso for reéntry in case of breach of B’s covenant to re- 
pair. In making a sublease of part of the premises to C, B covenanted that he 
would repair the part of the premises retained. The defendant, B’s assignee, 
failed to repair; whereupon A reéntered and ejected the plaintiff, C’s assignee. 
Held, that B’s covenant to C did not run with the land sublet so as to give C’s 
assignee a right of action. Dewar v. Goodman, 24 T. L. R. 62 (Eng., Ct. 
App., Nov. 8, 1907). 

This decision affirms that of the lower court, for a discussion of which see 
20 HARV. L. REV. 577. 


LANDLORD AND TENANT — RENT — DISTRESS ON STRANGER’S GOODS ON 
Premises. — The plaintiff was an underlessee of rooms on the defendant’s 
premises, in which he conducted an art club where exhibitions were held for 
the sale of members’ paintings, the plaintiff retaining a commission. These 
exhibitions were open only to persons invited or introduced by members. A 
distress was levied on the premises by the defendants for rent due from the 
immediate lessee, and certain of the pictures in the art club were seized. He/d, 
that the pictures are subject to the distress. Challoner v. Robinson, 42 L. J. 
527 (Eng., Ch. D., July 30, 1907). Appeal dismissed, [1908] 1 Ch. 49. 

As a general rule at common law, since the landlord is supposed to give 
credit to a visible stock on the premises, whatever chattels are found there, 
whether they belong to the tenant or not, may be distrained on. Gorton v. 
Faulkner, 4 T. R. 565; Lyons v. Elliott, 1 Q. B. D. 210. But there is an 
exception in favor of trade. Connah v. Hale, 23 Wend. (N. Y.) 461; Simp- 
son v. Hartopp, Willes, 512. The principle seems to be that, where the 
tenant in the course of a public trade is necessarily put in possession of the 
goods of others, such goods, although on the demised premises, are not liable 
to distress for rent. However, the trade must be public; that is, a trade which 
is in general open to the public, though not necessarily one which is classified 
as a public calling. See Muspratt v. Gregory,1 M. & W. 633, 652; 3 zbid. 
677. Clearly, then, the present decision is sound. The plaintiff’s trade was 
not a public trade in any sense. And the privilege, when granted, is not pri- 
marily for the trader; the law, in consideration of the benefit which the com- 
munity derives from the carrying on of the trade, protects the goods. See 
Muspratt v. Gregory, supra, 645, 646. 


LEGACIES AND DEVISES — LAPSED BEQUESTS AND DEVISES — SET-OFF OF 
DEBT OF ORIGINAL LEGATEE AGAINST LEGATEE SUBSTITUTED BY STATUTE. — 
A statute provided that if a legatee died before his testator the legacy should 
not lapse, but should go to the legatee’s heir “in the same way it would have 
gone to the legatee had he survived.” edd, that the legacy falling to the 
heir of a deceased legatee is subject to debts owed the testator by the deceased 
legatee. Tilton v. Tilton, 82 N. E. 704 (Mass.). 

An executor may set off debts owed the testator against a legatee, since the 
debts are assets, the retention of which by the legatee would be inequitable. 
Howland v. Hecksher, 3 Sandf. Ch. (N. Y.) 519, 525. A similar set-off may 
be made against the legatee’s assignee, since the latter stands in the shoes of 
his assignor. state of Casper Dull, 137 Pa. St. 116. But in the present 
case the primary legatee never had any interest whatever in the estate. Matter 
of Hafner, 45 N. Y. App. Div. 549. On his predeceasing the testator, his heir 
takes under the testator’s will, to the exclusion of the legatee’s husband, wife, 
or personal representatives. ones v. Jones, 37 Ala. 646. If the testator in 
his lifetime had erased the name of one legatee and substituted another, it is 
clear that the legacy would not be subject to the debts of the first legatee. The 
statute operates in a similar way, substituting a new legatee for one who cannot 
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take, in order to prevent a lapsed legacy. The weight of authority in similar 
devise cases is that the substituted heir takes free. Powers v. Morrison, 88 
Tex. 133. The statute should have the same effect in the case of a legacy. 
Carson v. Carson's Executor, 1 Met. (Ky.) 300. 


MUNICIPAL CORPORATIONS — ACTIONS BY MUNICIPAL CORPORATIONS — 
EstopreL By LAcHES.— The plaintiff company maintained uninterrupted 
and exclusive use of streets in an unused portion of the city for over forty 
years, and had invested large sums which would be lost if the street should be 
reopened. edd, that the city is equitably estopped from claiming that the 
plaintiff's structures constituted an obstruction of the street. City of Chicago 
v. Lilinois Steel Co., 82 N. E. 286 (lll.). 

No estoppel arises when both parties are equally well informed. Astthkisron 
v. Plum, 50 W. Va. 104. In the principal case, therefore, what is actually 
laches and adverse possession is treated as an estoppel because of the fancied 
injustice in ousting one who has knowingly occupied and improved municipal 
property. The better doctrine is that one who encroaches on the public 
domain without affirmative justification does so at his peril. Barter v. Com- 
monwealth, 3 Pa. 253; Lawrenceburg v. Wesler, 10 Ind. App. 153. But de- 
cisions similar to the present case are frequent. Y., H.& H.R. R. 
v. Mew Haven, 46 Conn. 257. Such cases seem but a logical conclusion from 
the doctrine that municipal corporations are not exempt, as is the state, from 
the operation of the statute of limitations and its equitable counterpart, laches. 
Boone County v. Burl., etc., R. R., 139 U. S. 684. But this discrimination 
against the rights of smaller sections of the public seems unjustifiable. C/ 
20 HARV. L. Rev. 644. The courts, however, should no more support a muni- 
cipality in unconscionable proceedings than an individual; so, where justice 
requires it, a public right may be lost by estoppel. But in the present case the 
city made no representations on which the plaintiff could rely, and hence the 
basis of true estoppel is lacking. 


MUNICIPAL CORPORATIONS — ASSESSMENTS FOR LOCAL IMPROVEMENTS — 
ASSESSMENT OF RAILROAD RIGHT OF Way.— Under statutory provision 
a city council ordered a sidewalk to be constructed, and assessed the abutting 
property owners, including a railroad corporation holding an abutting right of 
way. The corporation objected that its property was not benefited by the im- 
provement. /e/d, that the assessment by the city council is conclusive as to 
what property is benefited. Vorthern Pac. R. R. Co. v. City of Seattle, 91 Pac. 
244 (Wash.). 

Whether a not a railroad right of way is subject to special assess- 
ment is a disputed question. See 2 ELIOTT, RAILROADS, § 786. The power 
to assess is usually granted by statutes which authorize the municipality to 
declare what property is benefited by an improvement and to assess accord- 
‘ingly. The basis of this taxation is benefit to the particular property assessed, 
aside from the general benefit to the community. It is obviously difficult to 
find sufficient benefit to a railroad right of way by most improvements of 
adjoining streets to —_ a special assessment. But such improvements as 
the establishment of contiguous drainage are clearly of benefit to a right of 
way. Louisville, etc.,R. R. Co. v. State, 122 Ind. 443. And an assessment 
has been held constitutional where there was only a possibility of future benefit 
to the right of way. Louisville & Nashville R. R. Co. v. Barber Asphalt 
Paving Co., 197 U. S. 430. The courts will properly go to great lengths in 
supporting a legislative finding of benefit. But to preclude the courts from 
any review of the legislative determination would open the door to arbitrary 
and unreasonable confiscation of property by a municipality, and on this ground 
the decision in the present case cannot be supported. See Allegheny City 
v. West Pa. R. Co., 138 Pa. St. 375; 2 DILL., MUN. CorpP., § 761. 


PARTNERSHIP — RIGHTS AND REMEDIES OF CREDITORS — OSTENSIBLE 
PARTNERSHIP. —A carried on business under the firm name of A & B. B 
was an infant. A separate creditor of A attached assets of the ostensible firm, 


if 
i 
| 
| 
| 
| 
i 
| 
| 
| 
| 
\ 
i " 


RECENT CASES. 293 


which were then claimed by a firm creditor. He/d, that the firm creditor is 
entitled to priority over the separate creditor as to these assets. Codville 
Georgeson Co. v. Smart, 10 Ont. W. Rep. 466. 

In the distribution of firm assets a firm creditor is entitled to priority over an 
individual creditor of one member of the firm, though the other member is an 
infant. Lovell v. Beauchamp, [1894] A. C. 607; see 8 Harv. L. REV. 361. 
The rule of priority has been held to apply in the case of the bankruptcy of an 
ostensible firm. Ax parte Hayman, 8 Ch. D. 11; Kelly v. Scott, 49 N. Y. 
595. The English case distinctly puts this on the statutory ground of reputed 
ownership, which could not apply to the principal case where there is no bank- 
ruptcy. The preference of firm creditors is said to result from the equitable 
lien which each partner has on the firm assets. Case v. Beauregard, 99 U. S. 
11g. But in the case of an ostensible partnership there can be no such lien in 
fact; and no good reason appears why the separate creditors should be 
estopped from denying its existence. See 1o HARV. L. REv. 49. There are 
preenne, some cases which hold that a prior attaching creditor, whether he 
gave credit to the ostensible firm or to the actual member personally, gets a 
ag gg over a subsequently attaching creditor. Himmelreich v. Shaffer, 
182 Pa. St. 2o1. 


PATENTS — INFRINGEMENT — COMPENSATORY DAMAGES IN EquitTy.—On 
January 27, 1902, the defendants, after several years of unlicensed use, aban- 
doned two machines which infringed the complainant’s patent. On Novem- 
ber I, 1901, the complainant established with third persons a general uniform 
license rate, payable quarterly, the first instalment due December Io, Igol. 
No evidence was offered of any profits accruing to the defendants from the 
infringement. He/d, that the complainant may recover the amount of one 
quarter’s license for two machines, with interest from January 27, 1902. Dia- 
~~ Stone Sawing Mach. Co. v. Brown, 155 Fed. 753 (Circ. Ct., E. D. 

. Y.). 

The federal courts, in exercising equity jurisdiction over patent infringements, 
formerly measured the recovery solely by the defendant’s profits. See Root v. 
Railway Co., to5 U. S. 189, 194. However, U. S. Rev. Stat., § 4921, enlarges 
the equity remedy, by entitling the complainant to recover the damages he has 
sonad “in addition to the profits to be accounted for by the defendant.” 
Under this provision, compensatory damages fixed by license fees were 
awarded a complainant, it appearing that the infringer obtained no profits. 
Marsh v. Seymour, 97 U.S. 348. The present decision goes one step further, 
eine compensatory damages without regard to the defendant’s profits. The 
license fee is the accepted measure of the complainant’s loss, but only where 
such fee is general and uniform, and established prior to the infringement. See 
Rude v. Westcott, 130 U.S. 152, 165. Since the license fee here was not estab- 
lished until November 1, 1901, and was the only evidence of the complainant’s 
loss, the court rightly refused damages for infringements perpetrated before that 
date. Where license fees are the measure of damages, the courts have awarded 
interest from the time such fees fell due. Locomotive Safety Truck Co. v. 
Penn. R. R. Co., 2 Fed. 677; McNeely v. Williames, 96 Fed. 978. The pres- 
ent decision is a departure from these cases. 


PROXIMATE CAUSE — INTERVENING CAUSES — OWNER INJURED IN SAV- 
ING PROPERTY ENDANGERED BY DEFENDANT’S NEGLIGENCE. — A spark 
from the defendant’s engine ignited conbustible materials allowed by the defend- 
ant to collect along its track. The plaintiff’s intestate, seeing her buildings in 
danger, tried to extinguish the fire and, though using due care, was burned to 
death. Held, that the plaintiff can recover, since the defendant’s negligence 
was the proximate cause of the death. J///inois Central R. R. Co. v. Siler, 82 
N. E. 362 (IIl.). 

For a discussion of the principles involved, see 16 HARV. L. REV. 379. 


RECEIVERS — APPOINTMENT BY STATE COURT AFTER APPOINTMENT BY 
FEDERAL Court. — New Jersey creditors of a New York corporation secured 
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the appointment of receivers for its pepe by the federal circuit court. Then 
the attorney-general of New York, in the course of a suit to dissolve the corpo- 
ration pursuant to statute, because of its insolvency for a year, moved for the 
appointment of receivers for its property. A statute permits the appointment 
in a dissolution suit. AHe/d, that receivers will be appointed, but they are to re- 
quest the federal court to relinquish control, and are not to molest the federal 
receivers. People v. N. Y. City Ry., 107 N. Y. Supp. 247 (Sup. Ct.). See 
NOTES, p. 279. 


SALES — IMPLIED WARRANTIES — OBLIGATIONS OF VENDOR OF STOCK. — 
The appellant purchased from the appellee shares in a certain mining corpora- 
tion. The corporation proved to be a de facto one, and the shares part of an 
illegal over-issue. The appellant sought to rescind the sale. He/d, that the 
sale is valid, since the vendor of stock impliedly warrants only his title to the 
stock and its genuineness. Burwash v. Ballou, 82 N. E. 355 (Ill.). 

The vendor of stock impliedly warrants his ownership in the stock certificate, 
that it is genuine, and that he is authorized to transfer the title thereto. If 
the vendee desires further protection, he must ordinarily exact an express 
warranty. //iggins v. Lll. Trust and Savings Bank, 193 Ill. 394. Since the 
’ vendor and vendee are presumably on an equal footing, there seems to be no 
element of unfairness which demands the implication of further warranty that 
the stock sold is stock of a de jure corporation. Harter v. Eltzroth, 111 Ind. 
159. Where there is a contract for the sale of bonds of which there is only 
an unauthorized issue outstanding, delivery of bonds of such issue is sufficient. 
Otis v. Cullum, 92 U. S. 447. Where, however, there are both authorized 
and unauthorized issues, delivery of bonds of the illegal issue, though in good 
faith, is not a sufficient compliance with the terms of the contract, since it is 
presumed that the vendee contracted for bonds of the valid issue. Meyer v. 
Richards, 1€3 U. S. 385. The same rule would seem to apply to issues of 
stock, though the present case fails to notice the distinction. Cf Lincoln v. 
Express Co., 45 La. Ann. 729; contra, People’s Bank v. Kurtz, 99 Pa. St. 344. 


STATES— VALIDITY OF STATE BOND STOLEN AFTER REDEMPTION 


BEFORE MATuRITy.— A statute authorized an issue of negotiable state bonds, 
redeemable before maturity, and provided that all bonds redeemed should be 
destroyed. A bond which had been redeemed, but not cancelled or destroyed, 
was stolen and came into the possession of the relator, a‘ holder in due course. 
Held, that mandamus lies to compel the state treasurer to redeem the bond 
again. Ehrlich v. Jennings, 58 S. E. 922 (S. C.). See NOTES, p. 282. 


STATUTES — INTERPRETATION — REQUIREMENT OF KNOWLEDGE IN CON- 
VICTIONS UNDER THE SAFETY APPLIANCE ACT. — Section 2 of the Safety 
Appliance Act, 27 Stat. at L. 531, makes it unlawful for any common carrier 
“to haul, permit to be hauled or used on its line any car used in moving inter- 
state traffic” not equipped with workable automatic couplers. In an action 
thereunder, the government proved defects in the couplers without proving. the 
defendant’s knowledge thereof. He/d, that to sustain a conviction, the evidence 
must prove beyond a reasonable doubt that the carrier either had discovered 
the defects, or could have discovered them by the exercise of the utmost care. 
United States v. Illinois Cent. R. R. Co., 156 Fed. 182 (Dist. Ct., W. D. Ky.); 
contra, United States v. C., B. & Q. Ry. Co., 156 Fed. 180 (Dist. Ct., D. N as). 

So far as it is necessary to prevent injury to persons or property, the regula- 
tion and control of railroads is within the police power of the states. Jones v. 
Alabama & Vicksburg Ry. Co., 72 Miss. 22. The purpose of the Safety Ap- 
pliance Act, as set forth in the title, is to promote the safety of employees and 
travellers. It is analogous to an exercise of state police power. No mens rea 
is required to convict for offenses against police regulations involving no moral 
turpitude. Com.v. Wentworth, 118 Mass. 441. The present case can therefore 
be supported only by reading into the act a requirement of knowledge. It is 
settled that though penal laws are to be construed strictly, they are not to be 
construed so strictly as to defeat the obvious intention of the legislature. See 
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Johnson v. Southern Pacific Co., 196 U.S. 1,17. On the other hand, the opera- 
tion of a statute has been restricted within narrower limits than its words 
imported when the court considered that the literal meaning would extend to 
cases which the legislature never intended to include. United States v. Kirby, 
7 Wall. (U. S.) 482. This rule, at best dangerous, is inapplicable here, as 
Congress may have desired to procure a high degree of care by imposing abso- 
lute responsibility. And the weight of authority is against the present case. 
United States v. Southern Ry. Coa., 135 Fed. 122. 


* TAXATION — COLLECTION AND ENFORCEMENT — ACTION AT LAw. — The 

United States brought :wdebitatus assumpsit to collect a sum due under the 
Spanish War Tax, which provided for a fine in case of non-payment. He/d, 
that the action does not lie. United States v. Chamberlain, 5 The Law 202 
(C. C. A., Eighth Circ., Oct. 17, 1907). See NOTEs, p. 283. 


TAXATION — GENERAL LIMITATIONS ON TAXING POWER — UNEQUAL 
TAXATION OF BANK SHARES AND OTHER MONEYED CAPITAL. — A New York 
statute imposed a tax of one per cent on the value of the stock of all banks 
organized under the laws of the state or of the United States, without any de- 
duction for the personal indebtedness of the owners. In the case of taxes on all 
other personalty such deduction was allowed, but the tax rate was more than 
twice as high. Ae/d, that there is no discrimination against national bank 
— . People ex rel. Bridgeport Savings Bank v. Fettner, 120 N. Y. App. 
Div. 838. 

The federal statutes provide that a state tax on national bank stock must not 
be at a greater rate than that upon other “ moneyed capital.” U.S. Rev. Star. 
§ 5219. This is to prevent discrimination tending to discourage investments 
in national bank shares. First Nat'l Bank v. City of Richmond, 39 Fed. 309. 
But moneyed capital only includes money employed where the object of the 
business is the making of profit by its use as money. Mercantile Bank v. New 
York, 121 U. S. 138. Consequently, if the tax is void it is solely because the 
rate is higher on the stock of a banking corporation than on other moneyed 
capital, and this is a question of fact. In considering it the whole tax system 
must be considered rather than an exceptional effect in a peculiar case. Pelton 
v. Nat'l Bank, 1o1 U. S. 143. A difference in name or method of assessment is 
not a discrimination unless there is in fact a greater burden on national banks. 
Nat'l Bank of Wellington v. Chapman, 173 U. S. 205; Van Slyke v. State, 
23 Wis. 655. The conclusion of the court seems justified in view of the fact 
that the small portion of moneyed capital not in bank stock and from which a 
deduction for debt is allowed pays a much higher rate than bank shares. 


TAXATION — PARTICULAR FORMS OF TAXATION —STATE INHERITANCE 
Tax ON STOCK OF CORPORATIONS INCORPORATED IN SEVERAL STATES. — 
A New Hampshire testatrix bequeathed stock in a corporation incorporated ‘in 
Massachusetts and in other states. AHe/d, that the value of this stock for the 
purpose of the succession tax to be paid in Massachusetts is limited to the value 
of the franchise and property in Massachusetts which it specifically represents. 
Kingsbury v. Chapin, 82 N. E. 700 (Mass.). 

‘ This decision follows a recent New York decision commented on in 20 HARV. 

. REV. 313. 


TAXATION — PURPOSES FOR WHICH TAXES MAY BE LEVIED— STATE AID 
TO DISABLED FIREMEN. — A South Carolina statute provided that fire insur- 
ance companies doing business within the state should pay a percentage on local 
premiums to the state treasurer for the benefit of disabled members of fire 
departments. He/d, that the statute is unconstitutional. Aetna Fire Ins. Co. 
v. Jones, 59 S. E. 148 (S. C.). See NOTES, p. 277. 


TRESPASS TO REALTY — WHAT CONSTITUTES A TRESPASS — FORCIBLE 
‘EVICTION OF TRESPASSER BY OWNER.—A and B were adjoining landowners. 
Through an innocent mistake, A built a house partly on his own and partly on 
B’s land. Five years thereaftér B forcibly entered upon A, sawed the house in 
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two, and carried away the portion that stood on his land. A sued B in trespass 
guare clausum fregit. Held, that A can recover punitive as well as actual 
damages. Bollinger v. McMinn, 104 S. W. 1079 (Tex., Civ. App.). 

Formerly an owner might assert his right to immediate possession by neces- 
sary force and plead his title in justification to an indictment for breach of the 
peace. 1 HAWKINS, P. C.,8 ed., 495. When deprived of this defense by later 
statutes, he still could not be sued in trespass guare clausum fregit. Taylor v. 
Cole, 3 T. R. 292; see Harvey v. Bridges, 14 M. & W. 437, 442. But it has 
been held that a tenant forcibly ejected may bring trespass against his landlord, 
because such act is criminal. Zhzel v. Bull's Ferry Land Co., 58 N. J. L. 212. 
The great weight of authority, however, is against such a result. Low v. 
Elwell, 121 Mass. 309; contra, Dustan v. Cowdrey, 23 Vt. 631. The minority 
view is based, not on sound principle, but on public policy, to preserve peace 
and to secure a resort to legal measures instead of physical force. The same 
public policy is invoked by the Texas court in the present case as the basis for 
allowing a mere trespasser to maintain trespass against an owner entitled to 
immediate possession. Such an unwarranted step beyond the view of the mi- 
nority courts is a fortiori opposed to the great weight of decided cases. 


BOOKS AND PERIODICALS. 
I. LEADING LEGAL ARTICLES. 


MATRIMONIAL DomICILE AS A BASIS FOR DIvoRCE. — Marriage is a status.1 
For many purposes a status may be regarded as an incorporeal res created by 
law. Of course, such a ves can have no real situs, but since the state of the 
domicile has an especial interest therein,? a status is treated as if it had a situs 
there. Hence the law of the domicile alone may alter or terminate it.8 This 
is peculiarly true of marriage. Therefore, in actions for divorce, which closely 
resemble actions 2% rem, domicile is an essential jurisdictional fact.* 

Logically every marriage contains three domiciliary possibilities, (2) the indi- 
vidual domicile of the husband, (4) the individual domicile of the wife, (c) the 
matrimonial domicile — the place where the spouses reside as man and wife, 
animo manenai. \n England the domicile of a married woman is, during cover- 
ture, merged in that of her husband.® She cannot obtain a separate domicile 
even for purposes of divorce.® It is also held that the husband’s domicile is 
the single jurisdictional fact.? Accordingly in England the matrimonial domi- 
cile, in so ioe as it fails to conform to, or represents more than the domicile of 
the husband, is without effect upon jurisdiction. In America, however, the 
great weight of authority makes an exception to the general rule, and permits a 


1 Bell v. Bell, 181 U. S. 175; Le Mesurier v. Le Mesurier, [1895] A. C. 517; State 
v. Armington, 25 Minn. 29. 

2 Wilson v. Wilson, L. R. 2 P. & D. 435, 442 (marriage ); Zz re Goodman’s Trusts, 
17 Ch. D. 266, 297 grog 

8 Scott v. Sandford, 19 How. (U. S.) 393 (slavery); Eddie v. Eddie, 8 N. D. 376 
(legitimacy) ; Maynard v. Hill, 125 U. S. 190 (marriage). . 

Domicile should be the single jurisdictional fact. See 19 Harv. L. REv. 586. 

This is the case in England. Le Mesurier v. Le Mesurier, supra. But in this country 
Haddock v. Haddock, 201 U. S. 562, has superadded personal jurisdiction of the libellee 
in certain cases. 

5 Dicey, Conf. of Laws, 127. 

6 Dolphin v. Robins, 7 H. L. Cas. But see infra, note 7. 

7 Warrender v. Warrender, 2 Cl. & F. 488. But see Armitage v. Atty.-Gen., [1906] 
P. 135; Armytage v. Armytage, [1898] P. 178. 
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wife to obtain a separate domicile, though for purposes of divorce only. Either 
domicile on the part of the husband,® or on the part of the wife,® confers juris- 
diction on the court. And prior to Haddock v. Haddock,” a divorce obtained 
at either domicile was entitled to full faith and credit throughout the Union,® 
without reference either to matrimonial domicile or to personal jurisdiction of 
the libellee. Before that decision, therefore, matrimonial domicile, as distin- 

ished from the individual domicile of either husband or wife, was without 
jurisdictional significance, precisely as it is without such significance in England 
today. 

it'le true, as a recent article points out, that certain Scotch cases had sug- 
gested that matrimonial domicile, as distinguished from the individual domiciles 
of the spouses at the time of proceedings, might be a basis of jurisdiction, but 
Le Mesurier v. Le Mesurier } swept this doctrine away. Matrimonial Domi- 
cil, Anon., tt Bench and Bar 37 (November, 1907). It remained for Haddock 
v. Haddock ® to revive this discarded view in America. That case apparently 
holds that, unless the divorce proceedings be brought at the matrimonial domi- 
cile, personal jurisdiction of the libellee must be superadded to individual domi- 
cile on the part of the libellant to entitle the decree to full faith and credit 
throughout the Union. Thus, matrimonial domicile may, in cgrtain cases, 
replace individual domicile as the jurisdictional fact. 

But matrimonial domicile is a most unsatisfactory basis for divorce jurisdic- 
tion. It is of necessity a domicile of choice. To create it there must be con- 
jugal residence within the state, animo manendi. It may therefore never exist 
at all. If, then, matrimonial domicile is made the sole jurisdictional fact, there 
can be no divorce at all in such a case, since cohabitation after the offense, with 
knowledge of it, works condonation. This is a hardship on the parties, and 
also denies to the states in which they may have individual domiciles proper 
control over the marriage status. And this remains true, though the spouses 
have separate domiciles in the same state, since two individual domiciles added © 
together do not make a matrimonial domicile. Nor is the situation greatly im- 
proved if the spouses obtain a matrimonial domicile, but separate prior to the 
offense and acquire individual domiciles elsewhere. Here a divorce may be 
possible if we allow matrimonial domicile, like individual domicile, to persist 
after abandonment until a new matrimonial domicile is established, but the 
injured party, ex a. must resort to the matrimonial domicile, to the exclu- 
sion of the state of individual domicile. In other words, neither of the states 
really interested by reason of domicile may grant the divorce, while the state 
which has ceased to be interested may do so. Such a divorce proceeding is 
little better than an ex parte action in personam. Yet it has been held again 
and again that personal jurisdiction of both parties is insufficient to sustain a 
divorce! Under one set of circumstances, it is true, the matrimonial require- 
ment has no ill effects. If either spouse happens to have an individual domicile 
in the state of matrimonial domicile, almost all American courts agree that 
divorce is proper, but there it is the individual domicile which saves the situa- 
tion. If both kinds of domicile coincide, it is immaterial, in that particular 
case, which one is chosen as the a fact. The total result is, there- 
fore, that unless the matrimonial requirement is without effect, it prevents 
divorce in those states where divorce should be granted, while perhaps making 
it possible in that state where divorce should be denied. And surely, from a 
practical point of view, there is a fine Rabelaisian irony in requiring the spouses 
to cohabit in some state, animo manendi, as a condition precedent to dissolving 
_the marital relation. E. H. A,, Jr. 


COMMISSION ON A SALE SUBSEQUENT TO A LETTING PROCURED BY AN 
AGENT. — A recent decision of the English Court of Appeal that an estate 
agent with whom a landowner had placed property and who had procured a 


8 Ditson v. Ditson, 4 R. I. 87; Cheever v, Wilson, 9 Wall. (U. S.) 108. 
9 Atherton v. Atherton, 181 U. S. 155. 
10 201 U. S. 562. 


ii 
rh; 
an 

H 


298 HARVARD LAW REVIEW. 


tenant and received his commission for the letting, should, on a subsequent sale 
of the property directly between the landowner and the tenant, be entitled to a 
commission,! is discussed by Mr. J. K. F. Cleave in a recent article. Lettin, 


_ and Subsequent Sale: Estate Agents’ Commissions, 33 L. Mag. and Rev. 4 


(November, 1907). After an examination of the authorities the author con- 
cludes that this decision has thrown the law on an apparently simple branch 
ot agency into an unsettled state. 

In such cases the result is to be reached through the answers to two 
questions : (1) Was the plaintiff employed by the defendant to bring about the 
transaction with respect to which he claims a commission or does a former 
agency still exist and cover that transaction? (2) Did the plaintiff bring about 
that transaction, or, as it is frequently put in the books, was he the “ procur- 
ing ’’ or “efficient ” cause? On the agent’s ability to establish the affirmative 
of both these questions depends his right to a commission.? The discussion, 
then, must be solely as to an issue of fact, and when it is said that there is a 
confusion in the cases it is well to bear in mind a point which the author ap- 
ony, overlooks, that these findings of fact cannot, in the nature of things, 

e absolutely binding and conclusive on subsequent issues. However, the 
criticism of the case in question is not without foundation, since certain 
questions of fact recur again and again, and it is desirable that some uni- 
formity in the findings should be preserved. Indeed, to render the dealings of 
landowners and estate agents more certain, it might be well that certain findings 
should become crystallized into rules of law. 

The answer to the first question, whether the employment still exists, should 
depend on certain principles and, to some extent, it does. Thus, where the 
agent has effected a sale, the landowner cannot defeat his right to commission 
by a fraudulent discharge,* or by refusing to comply with the sale procured.‘ 
But where no time limit is fixed the employment ceases if after a reasonable 
time the agent has failed to find a customer.® And if, as in the present case, 
an agent has been employed to let or sell and procures a tenant, the better 
view, in absence of anything to the contrary in the agreement, seems to be that 
he has exhausted his power and that he is not entitled to commission on a 
subsequent sale by the landowner to the tenant.6 Any other rule would un- 
reasonably deprive the owner of a free right\to the world as a market. The 
recent decision which Mr. Cleave criticizes seems to have resulted from a 
disregard of this principle. In answer to the second question, it is impossible 
to determine or formulate anything definite as to what constitutes “ efficient” 
cause. At least, something more than a mere introduction to the landowner 
of the person who ultimately becomes the purchaser is required." 

Mr. Cleave also discusses another point: whether the question is to be left 
to the je or reserved for the court. Former English rulings are to the latter 
effect. % this country the question does not appear to have come up in 
connection with a letting and subsequent sale, but in similar cases where the 
agent has introduced a person who subsequently purchases directly from the 
owner, it has universally been left to the jury whether or not the agent is en- 
titled to a commission, as the efficient cause of the sale.® Mr. Cleave conceives, 
taking the better view perhaps, that the facts might be found by the jury, but 
the inference should always be for the judge, since the construction of an 
agreement is involved.’ 


Debenham v. Warter (London Times, 12th July, 1907). 
Millar v. Radford, 19 T. L. R. 575- 
Moses v. Bierling, 31 N. Y. 462. 
Kock v. Emmerling, 22 How. (U. S.) 69. 
Houghton v. Orgar, 1 T. L. R. 655 
See Lord Watson in Toulmin v. Millar, 12 App. Cas. 746; and Lord Esher in 
Gillow v. Aberdare, 9 T. L. R. 12. 
7 Brandon v. Hanna, [1907] 2 I. R. 212, 233. 
8 Gillow v. Aberdare, supra: Millar v. Radford, supra. 
® McDonald v. Ortman, 88 Mich. 645; Bell v. Electric Co., 101 Wis. 320.: 
10 See Thayer, Evidence at the Common Law, 183 e¢ seg. 
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RESTRAINTS ON ALIENATION IN NEw YorkK.—An interesting question 
arising under the New York Real Property Law is considered in a recent article. 
Powers of Sale as Affecting Restraints on Alienation, by Frederick Dwight, 
7 Colum. L. Rev. 589 (December, 1907). Under that law it has been held 
that a trust is void when it is to continue longer than two lives in being if the 
trustee has no power to terminate the trust, though he has power to change the 
form of investment by sale of the ves at any time.!| Mr. Dwight argues that 
the sole basis for the common law rule against restraints on alienation is one of 
commercial convenience, which demands that land remain alienable so that it 
may come into the hands of those who will put it to the most profitable use and 
thereby increase the national wealth. He would give no weight to what he 
terms the “sentimental ” theory of Professor Gray, which rests on the offense 
oe any manly sense of justice by seeing a man enjoy a liberal income while 
is creditors may remain unpaid. He concludes, therefore, that under the 
New York law the trust in question, since it allows free transfer of the res, 
meets the true requirement of the rule against restraints on alienation and so 
should not have been held void. 

This conclusion seems entirely correct in so far as the New York law is con- 
cerned. In the first place, since the New York statute in some cases expressly 
allows, even requires,” restraints on alienation which would have been prohibited 
at common law, it may well be that the sentimental” theory, whether or not 
important in the common law, is not to be considered today in New York. 
In the second place, since the New York law does not allow the cestué to 
alienate, and yet does permit a trust like the one in question, provided the 
trustee has the additional power to terminate it when he pleases,* it would 
appear that certainly in this case the “sentimental” theory is not to be re- 
garded, for the creditors cannot compel the trustee to exercise this power of 
termination in their favor. Butin spite of this conclusion the strength of Mr. 
Dwight’s argument by analogy to the theory of the common law seems question- 
able. However permissible or even necessary in many cases it may be to rely 
on the common law to aid in interpreting a statute, yet when, as in this case, 
the statutory provisions are inconsistent both with each other and with the 
common law, the analogy is very dangerous. Furthermore, Mr. Dwight’s 
argument against the existence of the “ sentimental” theory in the common 
law does not seem entirely convincing. He argues that if that theory were at 
the bottom of the rule against restraints on alienation, the rule would apply 
particularly to sane adults. It is true that the rule applies indiscriminately to 
sane adults, infants, and lunatics. But it may be said that the law by other well- 
known rules has given to these weaker classes such protection that in the situ- 
ation now under discussion they may be treated like other men. And in the 
case of other — who, while not insane, might yet as a matter of fact 
be incapable of efficiently managing their own property, here as in other situ- 
ations it is against the general policy of the law to make discriminations in their 
favor. It is, however, not denied that the theory of commercial convenience 
isa : important basis for the common law rule against restraints on aliena- 
tion. In fact, Mr. Dwight quotes from Professor Gray himself a sentence * 
showing the great commercial advantage of the rule. But there can’ be nothing 


novel in the co-existence of two equally important but nevertheless independent 
reasons for the same rule of.law. 


CONSTITUTION, THE TRUE—SUGGESTIONS TOWARD ITS INTERPRETATION (Con- 
tinued). Joseph Culbertson Clayton, Contending that the federal government 


should have all the powers inherent in nationality not withheld by the Constitu- 
tion. 15 Am. Lawyer 281. 


1 Hawley v. James, 5 Paige (N. Y.) 318. 
2N. Y. of 1808, $85 

8 See Williams v. Montgomery, 148 N. Y. 519, 526. 
# Gray, Restraints on A | 
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CORPORATION Law, INFLUENCE OF RAILROAD Decisions IN. Richard Selden 
Harvey. 15 Am. Lawyer 315. 

INTENT, ‘1 HEORY OF THE ADMISSION OF OTHER ACTS THAN THOSE CHARGED TO 
SHow. Anon. § The Law 327. 

JUSTICES OF THE PEACE, THE LiaBILITy oF. W. W. Lucas. Classifying the cases 
2 which justices of the peace may be liable criminally or civilly, 33 L. Mag. and 

ev. 22. 

LETTING AND SUBSEQUENT SALE: EstTaTe AGENTS’ Commissions. J. X. F. Cleave. 
33 L. Mag. and Rev. 48. See supra. 

LIFERENT, GIFTS OF, UNDER POWERS OF APPOINTMENT. John S. Mackay. Urging 
the adoption in Scotland of the English rule that a void remainder under a power 
- appointment should not invalidate an otherwise good life estate. 19 Jurid. 

ev. 245. 

MATRIMONIAL DomIcIL. Amon. 11 Bench and Bar 37. See supra. — 

METHODS FOLLOWED IN GERMANY BY THE HISTORICAL SCHOOL OF Law. Rudolph 
Leonhard. 7 Colum. L. Rev. 573. 

PATENT Law. Edmund Wetmore. Advocating the creation of a patent court of 
appeal. 17 Yale L. J. ror. 

PEACE CONFERENCE, THE SeconD. A. H. Charteris. Discussing, among other re- 
sults of the Conference, the proposed international prize court. 19 Jurid. Rev. 
223. 

Powers OF SALE AS AFFECTING RESTRAINTS ON ALIENATION. Frederick Dwight. 
7 Colum. L. Rev. 589. See supra. 

RAILROAD RATE REGULATION. Herbert S. Hadley. Discussing a method for deter- 
mining when a rate is reasonable. 7 The Brief 175. 

RatLway RATES, THE APPLICATION OF JUDICIAL REMEDIES IN THE REGULATION 
or, BY PuBLic AuTHorITY. X. Nielsen. Contending that the Commission 
should be merely an advisory body. 65 Cent. L. J. 385. 

SysTeMS IN LEGAL EpucaTIoNn. John Wurts. Attac ing the case system for its 
lack of meme gga dogmatic teaching. 17 Yale L. J. 86. 

TREATIES, FEDERAL, AND STATE Laws. Charles Noble Gregory. A general discus- 
sion. 6 Mich. L, Rev. 25. 


Il. BOOK REVIEWS. 


THE RULES OF PRACTICE IN THE UNITED STATES CouRTS. ANNOTATED. 
By William Whitwell Dewhurst. New York: The Banks Law Publishing 
Company. 1907. pp. 775. 8vo. 

Inthe December issue of the REVIEW, Professor Kales dolefully pictured the 
lack of practical equipment with which the student leaves the Mucosa Law 
School. We wonder that he made no point of the Harvard case-book gradu- 
ate’s total ignorance, not only of the nature of the rules of practice, but even 
of their very existence. For we gratefully confess that those congeries of 
irritations known as Rules of Court (having all the force of laws) were kept 
from us by an “ideal” faculty —a jogged memory recalls faintly only Equity 
Rule 94. But there they are, these a, in all their minutia, grim realities of 
practice, and we are indebted to Mr. Dewhurst for his compilation of the most 
extensively applicable sets of rules. The collection is not so comprehensive as 
its title, for it contains only the rules promulgated by the Supreme Court and 
the circuit courts of appeal, and does not embrace the additional rules adopted 
by the various district and circuit courts under § 918 of the Revised Statutes. | 

The old rules of the Supreme Court, and the rules revised at the December 
term, 1858, are given without annotations. Then follow the present Supreme 
Court rules; the rules of the circuit courts of appeal, formed by combining 
the rules of the First Circuit with the variations and additions of the other 
circuits; the equity rules; the admiralty rules; the rules relating to appeals 
from the Court of Claims to the Supreme Court; and the general orders in 
bankruptcy prescribed by the Supreme Court under the Act of 1898. Each of 
these rules is separately set forth with annotations of its history and source, 
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followed by summaries of the important or typical cases construing or apply- 
ing it. There are two indices to each set of rules —a title-and-number index 
and a subject index. In addition, the addenda contain the judiciary acts from 
the Act of 1789 to date. We miss only the recent act giving the government a 
limited right of appeal in criminal cases. Besides some straggling forms there 
are scattered, here and there, unpretentious and incomplete collections of 
statutes and decisions on the jurisdiction of federal courts, which (particularly 
in view of Mr. Rose’s recent treatise) are of little use. 

In so far as Mr. Dewhurst attempted a serviceable edition of the chief body 
of federal rules of practice, as expressed in rules of courts and not embodied 
in statutes, he has largely accomplished his purpose. For such an undertaking 
accuracy, thoroughness, and ease of reference are indispensable. We have 
had occasion to make practical use of the “ Rules ” and found it both accurate 
and complete. Also, after a careful examination, it compares favorably with 
the treatment of the rules in Rose’s Code of Federal Procedure. For instance, 
the subject indices are even fuller than Rose’s. The latter treatise is much 
wider in scope, welding statutes and rules of court into one comprehensive 
code; the present book is not therefore displaced by Rose and has an independent 
usefulness. Yet this compilation is somewhat lacking in scholarliness, arrange- 
ment, and analysis. Thus, there might well be a general introductory note on 
the scope and history of each body of rules. Ina future edition, too, the an- 
notations should be topically classified, dealing as they frequently do with 
different portions of a rule, instead of spreading the cases all in a heap, at 
times, over ten pages. See pp. 49, 74, I90, 202. We also miss a table of 
cases, though in a work of this character, particularly in view of the complete 
indices, it is not indispensable. On the whole, this collection should lighten 
the irksome drudgery of the federal practitioner. F. F. 


THe Law oF TAXATION BY SPECIAL ASSESSMENTS. By Charles H. Ham- 
ilton. Chicago: George I. Jones. 1907. pp. Ixxxv, 937. 8vo. 

The true text-book should not be primarily an index to the decisions — that 
is the peculiar function of the digest. The object of the text-book is rather to 
set forth, as a digest never can, the fundamental principles of the law of the 
subject and to show the relations of the decisions to these principles. It can- 
not be said that “Hamilton on Special Assessments” fully meets this test. 
The author is to be congratulated for having produced a comparatively ex- 
haustive work on an important subject which has seldom received independent 
treatment. In its order of arrangement the book moves along the logical line 
of development: the first part is devoted to a consideration of the nature of 
special assessments and of the power of the state to levy them; then, follow 
several chapters on the proceedings essential to a valid assessment; and finally, 
come chapters on the “ Duties, Rights, and Remedies of the Taxpayer ” and 
on “ Reassessments and Proceedings to Validate Void Assessments.” But it 
is a cause for regret that the mass of material which the author has brought 
together has not been so used as to result in something more than a useful 
compilation of authorities. The subject is one which peculiarly demands. a 
writer who can speak “as one having authority,” and who can extract from 
the confused and often contradictory decisions the broad principles which un- 
derlie the whole. Yet a reading of Mr. Hamilton’s book fails to give an im- 
pression of power. The author has not so much mastered the cases, apparently, 
as he has been mastered by them. It is true that he now and then dissents vig- 
orously from some particular decision, but there is little evidence of effort to 
bring the disconnected authorities into anything like organic unity. 

As an example of this lack of grasp may be noted the treatment of the two 
leading cases of Norwood v. Baker (172 U. S. 269), and French v. Barber 
Asphalt Paving Co. (181 U. S. 324). Though the former is cited twelve and 
the latter at least seven times, there is no attempt to show exactly how far the 
later decision restricts the earlier one. The author evidently sympathizes 
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strongly with the doctrine announced by Mr. Justice Harlan in Norwood v. 
Baker, and several times refers to that doctrine as if it were unquestioned ; 
yet it is clear that he is aware that it has been a good deal shaken by the later 
cases. The author’s failure to distinguish the general from the particular is also 
seen in the frequent citing of decisions without anything to indicate how far 
they rest on local enactments and how far on principles of universal applica- 
tion. The author sometimes speaks of doctrines as having been announced 
by one court or another, but gives no inkling as to whether or not the rules so 
laid down are applicable in other jurisdictions. In dealing with a subject like 
this, in which statutory and constitutional provisions are all-important, this 
failure may sometimes result in seriously misleading the reader, whether he be 
a student, or a practitioner interested in the law of his own jurisdiction. 

A further criticism must be made as to the author’s want of discrimination in 
his citations. A few scattering decisions or even statements of text-writers 
are often given as the sole support for important propositions. For example, 
as authority for the statement that “ municipal corporations are creatures [of 
the legislature] and over them it is practically omnipotent,” Rosewater on 
Special Assessments is alone cited (p. 122). So, with reference to the rule that 
an action will “not lie again [sic] a re for consequential damages 
caused by the lawful change of an established grade,” six cases are cited 
(p. 116), all of them from Wisconsin except one from Minnesota. Callender 
v. Marsh (1 Pick. (Mass.) 418), commonly cited as the foundation of the whole 
doctrine, is entirely ignored. Moreover, the same want of finish extends to the 

urely mechanical aspect of the book. The division of the notes into sub- 
odieos and paragraphs is often illogical and confusing, and sometimes a large 
amount of miscellaneous matter which seems to have been forgotten at its 
proper place is brought together in a long note. Typographical errors, too, 
are many. Not only are misprints abundant, but the notes occasionally fail to 
jibe with the text. On p. 172, in the midst of a collection of authorities on the 
“ front-foot ” rule, appears this paragraph with nothing to indicate how it relates 
to the subject : 

“ This was replevin for a bale of buffalo robes. The question of personal 
liability was not raised.” 

Again, on p. 228, it is said that “it has been held that a citizen or lot-owner 
cannot be compelled to keep it [a sidewalk] free from snow at his own expense, 
even under the police power, or by fine or penalty imposed by ordinance,” 
Gridley v. Bloomington (88 Ill. 554) being cited. This seems a rather summary 
way of disposing of a difficult question, as to which the weight of authority 
is probably opposed to the case cited, but, when we turn to the note for 
some reference to the contrary decisions, we find “ But see Pick.” and nothin 
more. No doubt the author has in mind the well-known case of Goddard, 
Petitioner (16 Pick. (Mass.) 504), but a fuller. citation would require less 
exercise of imagination on the part of the reader. It is to be hoped that 
these and other mechanical imperfections will be remedied in a second edition, 
as they impose a serious handicap upon a book which is not without value, 
though by no means epoch-making. | s H. S. D. 


COMMENTARIES ON THE CONSTITUTION OF PENNSYLVANIA. By Thomas 
ogy White. Philadelphia: T. & J. W. Johnson Co. 1907. pp. xxvii, 
18. 8vo. 

The people of Pennsylvania in the course of their history have had con- 
siderable experience in constitution making. William Penn, the proprietor of 
the Province in colonial times, under his charter from Charles II, had the 
right to make a form of government by and with the advice and assent of 
his people. Yet his first plan of government was largely of his own devising, 
and only in later years were the people able to take an active part. Their 
final Charter of Privileges, settled upon in the year 1701, was continued until 
the Revolution, when the patriot party adopted a constitution which was gen- 
erally regarded as the worst constructed instrument of all the constitations that 
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were made in the colonies at that period. It had only one house of legislature, 
a sort of executive committee instead of a governor, and several other defects. 
Another constitution was prepared in 1790; another in 1838; another in 1873, 
under which the people of the state are now living. ? ‘ 
All this experience has given us, in Mr. White’s book, a very interesting his- 
torical introduction. Since he has been a professor in the law department of 
the University of Pennsylvania, and has had something of a career in reform 
politics at Philadelphia, he writes from the point of view of a man long accus- 
tomed to dealing with public questions. But at the same time his k is 
thoroughly technical and intended for the practicing lawyer. The cited cases 
are numerous and well arranged. The chapters and sections bring into view 
in a clear way all the questions concerning constitutional construction that have 
been raised in Pennsylvania during the last century. It is by far the most 
complete and thorough book of constitutional law in Pennsylvania that has yet 
appeared, and it is doubtfal if _ other state has produced a book dealing 
with its constitution in such detail. S. G. F. 


HANDBOOK OF THE LAw OF EVIDENCE. By John Jay McKelvey. Second 
Edition, Revised. Hornbook Series. St. Paul: West Publishing Company. 
1907. pp. xvii, 540. 

A review of the first edition of this treatise has already appeared in the 
Review. 11 Harv. L. REv. 482. It was then pointed out that though the 
leading original ideas were those of the late Professor Thayer, the writer 
deserved credit for his power of statement in assembling them in compact form. 
This second edition is an enlargement of the first. The chief object of this 
comment is to indicate the additions. In the chapter on * Judicial Notice,” the 
chapter most extensively revised, the writer inserts a section on the effects pro- 
duced by the application of the doctrine, in which he discusses to what extent 
a party will be deemed to have knowledge of a fact judicially noticed. In the 
same chapter appears a separate section on the right of a party adversely 
affected to disprove facts which a court may judicially notice. And at the end 
of this chapter a more exhaustive treatment is made of facts that are required 
to be noticed. In the chapter on the “ Burden of Proof,” which so clearly 
states the correct view that it is the burden of proceeding, not the burden of 
proof, that shifts, the writer adds a section in which his conclusion that negative 
allegations have no effect on the burden of proof seems as convincing as his 
treatment of the general subject in the first edition. The rearrangement of the 
chapter on “ Presumptions” brings out the idea, so well presented in the 
first edition, that no question of evidence is involved. Also, new examples of 
presumptions are added. The author shows his sense of proportion in the last 
chapter on “ Writings ” by devoting several sections to pictorial evidence, in 
which he discusses its authentication, materiality, and accessibility. 

The arrangement of the book with a short statement of the rule of law at the 
beginning of a section, followed by its elaboration, is well adapted for ready 
reference. The author’s statements are uniformly succinct, and his elucidation 
of the principles is remarkably clear in its brevity. In one instance, however, 
it is believed that this brevity is responsible for a wrong impression as to the 
existing law. On page 429 is the statement that ‘‘ upon cross-examination of a 
witness, questions may be put as to the contents of writings previously made by 
the witness, without the production of the writings anal id As a state- 
ment of what the law ought to be in order to give to cross-examination its proper 
function, the above is admirable. But such, it would seem, is not the law in the 
great majority of jurisdictions in this country. It is true that the contrary doc- 
trine, established by “ The Queen’s Case” (2 B. & B. 284) has been changed 
in England by statute, but the change has been followed in very few jurisdic- 
tions here. The reader is referred to Wigmore for an exhaustive discussion 
and the cases. 2 Wigmore, Ev., §§ 1259-1264. With the limited space at his 
command Mr. McKelvey no doubt intended to emphasize the matter as it should 
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be on principle, but some indication of this fact should have been made. Of 
the general excellence of the book as a means of refreshing the memory on the 
leading topics of evidence, sufficient was said in the review of the first edition.. 
The rearrangement and additions of the new edition should increase the 
usefulness of the book. R. T. H. 


HANDBOOK OF THE LAW OF SURETYSHIP AND GUARANTY. By Frank Hall 
Childs. Hornbook Series. St. Paul: West Publishing Company. 1907. 
Ppp. X, §72. 8vo. 

This volume follows out the compact and condensed treatment that is char- 
acteristic of the Hornbook Series. It is essentially a summary with a clear 
statement in many places of what the law is, but with almost no explanation or 
elucidation of the leading principles. The subject of suretyship lends itself 
less readily to such handling than almost any other. To this inherent difficulty 
may doubtless be attributed many of the shortcomings of the work. 

With due allowances, however, for the enforced brevity of statement the 
subject in many instances seems to be unnecessarily confused. It is a funda- 
mental proposition that in strict guaranty the party secondarily liable answers 
only after default by the principal, whereas in the ordinary case of suretyship 
the creditor has two independent obligations. This distinction seems apparent 
to the mind of the author, but it is so important that more pains should have 
been taken to set forth the consequences flowing from it. Again, the origin 
of the right to contribution as equitable is correctly stated, yet the author 
without any explanation refers to it in § 163 as resting on an implied contract. 
This = approval, without comment, of the language which is used in 
many of the cases, results, in this instance as in many others, in an incon- 
sistency in statement. and leaves the reader confused. Where there is less con- 
flict between the origin of rights and their subsequent development, the subject 
is generally well handled. The leading principles of the right to subrogation 
are clearly set forth, and in many other instances the treatment is commendable, 
oo, in view of the small compass allotted to it. It is tere that, on 
a branch of the law so-little understood, a writer who is able to state some 
principles so clearly should be hampered by lack of space. _—_—sS. Su. F. 


TRIAL EvipENncE. By Richard Lea Kennedy. St. Paul: The Keefe-Davidson 
Co. 1906. pp. vii, 49. 8vo. 
The book consists of succinct statements of the general principles of each 
head of the law of evidence, with references to text-books containing a discus- 
sion of them. The statements are clear, the arrangement is good, and there is 


an adequate index. The book, however, is merely a good sketch-map of the 
subject. E. H. A., JR. 


A SUPPLEMENT TO A TREATISE ON THE SYSTEM OF EVIDENCE IN TRIALS 
AT CoMMON Law, containing the Statutes and Judicial Decisions, 1904- 
1907. By John Henry Wigmore. Boston: Little, Brown and Company. 
1907. pp. xiii, 459. 8vo. 

A MANUAL OF PuBLIC INTERNATIONAL Law. By Thomas Alfred Walker. 
Cambridge: At the University Press. New York: G. P. Putnam’s Sons. 
1895. pp. xxviii, 244. 8vo. 

COLLECTIVE OWNERSHIP, otherwise than by Cope or by Means of the 
Trust. By C. T. Carr. Cambridge: At the University Press. New 
York: G. P. Putnam’s Sons. 1907. pp. xix, 118. 8vo. 

DiE TUBERKULOSE, nach Beziehungen in rechtsvergleichender 
peer By B. F. K. Neubecker. Leipzig: Georg Béhme. 1908. 
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Reronrs OF THE AMERICAN BAR ASSOCIATION. Vol. XXXII. AN Essay ON 
PROFESSIONAL Eruics. By George Sharswood. Fifth Edition. Phila- 
delphia: T. & J. W. Johnson Company. 1907. pp. 196. 8vo. 


